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It has been recorded that,in a debate in the ITouse
of Comumons, on the commercial treaty of 1713, when
Sir Richiard Stecle rose to speal, several members cried
out ™ Tatler! Tatler!” and when he weot down the
house afterwards, several members were heard to say,
“It is not so casy a thing to speal in the house; he
fancies, because he can scribble, he is fit to play the
oralor”” 'This circumstancg, as Lord John Russell
very appropriately remarks, shows the natural cuvy
of ,maukind towards those v\_r'ho atlcmpt to obtain -
more than one kind of pfe-emincuce.  For it is, in-
deerd, more 8ften envy than prudence which has

Vor IT.—-2 ’



« -
10 LAWYERS IN PARLIAMENT. - -

warned the cobbler not to go beyond his last, and hag
declared that one branch of knowledge is enough to
exhaust all the energies of the human mind. .
* The House of Commons, it has been said, is strewed
with the wrecks of the reputations of cminent law-
yers. And the fact is so. But with the wrecks of
the reputations uot only of eminent lawyers; brave
generals, accomplished diplomatists, the practical
statcsman, the scientiﬁW ~the profound
philosop v £1 our literature, the pride
of our cdmmerce, have severally, and in instances
not infrequent or obscure, sullied their laurels, and
diminished their fame, by their failures in parlia-
ment. .

The secret of success in the Housc of Commons,
Tord Abinger has well explained, in a letter to Mr.
Robert Mackintosh. He says, « Whatever may be
the advantages derived from the division of political
nien into parties, it is obvious that it must have an
inportant influence upon the character of the debates
in that assembly.” The result of cach disEussiou, and
even the exact numerical division, being up®™inost
important questions known beforehand, the speakers
do not aim so much at conviction, as to give satis-
faction to their respeetive parties, and to make _the
strongest case for the public.  Hence a talent for ex-
aggeration, for sareasm, for giving a dexterous turn to
the events ol a debate, is more popular, and perhaps
more useful, than the knowledge which ean unpart
light, or the eandor which secks only for justice and
trath. Tt is the main objeet of cach party to vindi-
cate ifsel{—to expose the antagonist party to india-
nation and contewnpt. Henee the most suceessful
spealier; that is, he wlo s heard with the greatest
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pleasure, very often is one who abandons the pomt
of debate altogether, and singles out from the adver- |
.sary some victim whow he may torture by ridicunle or
reproach; or lay hold of 'some popular party topio
likely to poiut the public indignation against his
opponents, or to flatter the passions of his adhe-
rents. Many of the specches are not, in effect, ad-
diessed to the supposed audience, but to the people;
and cousequegtly, like, speue-painting, which. is to be

viewed at a distance; and, L the novwinill, are more
‘remarkable for the bolduess of the figur® and the
vivacity of the coloring, than for natnre or truth. It
is not the genus deliberativum,* but the genus de-
maonstrativum of eloquence, that is most successful
in the House of Commons.”

It is for these reasous that so many who have ac-
quired high repntation in other pursuits, have alto-
gether failed in parliament.  Addison, all versed in
literatare, and so familiar with the oratorical rcmaing
of the aucients, is known to have been unable to con-
clude a spegeh that he had begun. -And we have
seen 1n our own times one of the most accomplished
of our diplomatists, a great statesman, who with a
powerful intellect possessed a most refined taste,
scarcely able to convey, in intelligible language, his
opinions or sentiments. Parliamentary fmlure has
been the fate of others besides lawyers,

The reason that more attention has been direeted to
the failure of great lawyers in this arena, than of
other people, anses fromn tife fact, that few lawyers

. .
¥ «“The grnus deliberativug is for the senate; the gonus do-

monslralfvum i conversant with praise and blame.”  Cie, de

Invent. .
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.

enter the house without being preceded by a high
reputation, if not for positive eloquence, at least for a
dexterous use of their learuing and powers, acqulred-
in other fields, and directed to other objects. High
expectation is thus excited, which’ is scarcely ever
realised. No small proportioh of clever men in this
country have had to Wewail « the curse of a reputa-
tion: a curse indeed it is, as it often proves their
ultimate ruin. It is well kpown it Lanning origi-
nally belo to thagwhig party, and was to have
been brofight into parliament under their auspices.
When some observation was made on Mr. Jenkin-
son (afterwards Lord Liverpoel), a very young man,
who had just then been introduced by the tories,
Sheridan rose and said, “that his friends too, in that
house, would be able to boast a youthful supporter,
whose talents and eloguence would not be inferior to
tihose of the éleve of the ministry.” It is said that
Sheridan at this time knew that Canning was no
longer with his party, and thus chaunted his praises,
only to awaken ‘expectations that he tfusted might
disconcert the youwthful aspirant when he should
take his scat. KErskine’s high reputation at the bar,
was the cause of his failure.in the house. Lord
Thurlow, who succceded in making a great impres-
sion in the house, is always thought to have done so
because his reputation as a lawyer had not preceded
him. It is not to be denied, however, that the kabits
of forensic oratory do not qualify, or, rather, do, in
some degree, disqualify, an individual for success in
parliamient. Wit and humor, so foreign to the
severe reasonings and clese deductions to which the
lawyer habituates himselt, are the prime elements of
success in the House of Commons.  When somebody
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‘asked Sheridan, how it was he succeeded so well ifi
the house, he replied, « Why, sir, I- had not becn
‘there very long, before I found three-fourths of the
members' were fools, and the whole loved .a joke”
I resolved, therefore, not to shock them by oo much
soverity of ‘argument, and to amuse them by a suffi-
cient quantity of humor. Thigis the whole secret of
my success.”

Charles Towmnsand, who is described hy Burke as
one of the most effective speakers of his day, was re-
nowned for his wit; a quality in which L%rd North
and Charles Fox were equally pre-eminent.  When
Boswell teld Dr. Johnson that he had been retained
to oppose a road bill, at the bar of the Iouse of
Commons, and asked him, in what way he conld
make the best impression on that assembly, Johnson
replied, “ Why, sir, yon must provide yourself with a
good dealof extrancous matter, which you are to
produce occasionally, so as to fill up the time; for
yoit must consider that they do not listen much, If
you begin yith the strength of your cause, it may be
lost before they begin to listen® when you cateh a
moment, pres< the merits of the gnestion upou them.”
Mr. Wilkes’ advice was something similar; « Be as
impudent as you can, and as merry as you can, and
say whatever cotnes uppermost.” € You must not,”
said Juhuson to Boswell, on anothier but siniilar ocea-
sion, “arcae as if you were arguing in the schools;
close rewsonme will pot fix their aftention; yon must
say the same thing over aitd over again i different
words  If yon sy it but onee, they miss it'in a mo-
ment of inattention.” - .

Now for gneh a stvle of oratory as this, the habit
of addressing a court of law forns, most_cerfainly, no
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preparation. If in parliament, a custom of reasoning
closely is not an element of success, a legal educg,tion )
is no good preliminary to parliament. To this habit.
allusion is made, whep it is' said of certain’ members
of parliament that they forget they are not in West-
minster hall. "Even Lord Hardwicke, who was an
able and effective spelfker, always betrayed his pro-
fession whenever addressing the House of Lords:
“ He neves, could,” says Lord Cheaterfield, «divest
himself of the pleader.” Lord Erskine, in comment-
ing on Burke’s oratory, cBnsures that great man for a
fault, the precise converse of that which characterises
the parliamentary eloquence of the lawyer. ¢ A pub-
lic speaker,” he says, “should not be episodical ; it
is a very great mistake. I hold it a rule respecting
public speaking, which ought never to be violated,
that the speaker should not introduce into his oratory
insular brilliant passages; they always tend to call off
the minds of his hearers, and to make them wander
from what ought to be the main business of his
specch. If he wishes to introduce brilliagt passages,
they should run alorg the line of his subject-matter,
and never quit it. Burke’s episodes,” he adds, ¢“are
highly beautiful; I know nothing more beautiful; but
they were his defects in speaking.””*  Aithough, in a
critical point of view these are faults which Lord
Erskine thus censures, yet they are faults which it is

* Lord Erskine, however, was a great admirer of Burke’s
writings. ¢ When I look,” he said, ¢ into my own mind, and
find its best light and prim"ip]es fed from that immense maga-
zine of moral and political wisdom, which he has left as an in-
heritance to maunkind for their instouction, 1 feel myself repelled,
by an awful and grateful sensibility, from petulantly approach-
ing him.”’
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necessary to inegr tora cer‘gn extent in addressing a
pubhc body.- To present®o a great number, espe-
cially of the House of Commons, a strictly logical
statement, would be useless for the purposes of per-
suasion. Undoubtedly, bowevcr, mere brilliant dis-
plays are to be avoided, those figures and metaphors
which, as Lord Brougham obseeves, may be' likened
- rather to fireworks shown up for display, than sparks
emitted from a working engine,

The absurd adherence to mere formahﬁes, which
has been often objecied agaMist lawyers, is perhaps,
the charge to which' they are the most jpstly ob-
noxious. It was probably on this account that Swift
obscrved that they, “of all others, seem least to un-
derstand the nature of government in general;” aund
induced the guthor of the ¢« Pursuits of Literature,”
to declare that

¢ In state aftuirs, all barristers,are vain,”

In a debatg in the House of Commons in 1764, on
the subject of Wilkes’ arrest by a general warrant,
Sir Charles Sewell, Master of the Rolls, who usually
sat in the house in his bag wig, when a motion was
made for an adjournment of the qnestion for three
days, said, “ that such an adjournment would enable
him to look into the authorities, and give a decided
opinion on the subjeet, which he was, at present, un-
able to do.”” The adjournment was carried, and when
the debate was resnmed after it, he said,  that he had,
that morning turned the whole matter over in his
mitid as he lay, upon his pillow,and, after ruminating -
and consideripg a great deal, he could not help de-
claring that he was of the same opinion thatdie was

- afetsh-e Poblic Library
Vitarvere Th~e gt Jies
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. before.”” Upon this ci¥es Townsend started dp
and exclaimed, “that he®™was very sorry to observe
that what the right honorable gentleman had found .
in his night-cap he had. lost in his penwng"’ .

The practice of the law isnot altogetber«-oertamly,
unless corrected by other studies-—favorablé to the
promotidn of those cemprehensive and liberal views;
which should characterise the statesmen. ¢« Whilst
it gharpens the edge it narrows the_blade,”. as Cole-
ridge has yell observed. Lawyers are apt to regard
too muck the formal, #d too Jm}e the real nature
of things, and to mistake words for thmgs Sir James
Marriott, an admiralty judge, in addressing the House
of Commons on the question of American taxation,
declared ¢ that it appeared to him that the matter
had been mistaken throughout the whole argument.
It had been contended that America should not be
taxcd, because she was not represented. But the as-
sertion is untrue, seeing that, when we took possession
of America, we did so us part and parcel of the manor
of East Greenwich, in the county of Kent.”

We fiud in the speeches of our early lawyers, the
same foudness for scriptural illustration which dis-
tinguishes their writings. These illustrations are not
always introduced in the best taste, but, possibly, in
early times, they produaced some effect.

In opposing a bill for making the utterauce of trea-
sonabie words punishable astreason, Serjeant Maynard,
after insisting generally upon the policy of adhering
to the principles of the 25 Edward 111, by which an
overt act was made the proaf of ill intentions, went
on to mect the objection which it seems had great
weight in those days, that,'out of the abundance of
the heart, the mouth spake.  Heremarked.ina reply,

e
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" héw easity words conld % misunderstood. How
easily might owr Saviow”s words ¢« Destroy this
temple,” have been mistaken for Destroy the
temple;”” and the learned serjeant, to prove the matter,
pronounned’ the words in Syriack ¢ Nothing,” he
continued, ¥ was more inuocent than these words, as
our Saviour meart and spoke them; but nothing was
more ériminal than-the setting of & multitude to de-
stroy the temple.”” This argument is said to have
made some impression on the house, - .

8ir Dudley Ryder, when ¥ttorney-generaly in allu-
ding to a bill for preventing clandestine marriages,
which had been supported by the bishops, and which
dissolved certain marriages for temporal reasons, eulo-
gised, in the highest terms, the right reverend bench,
“who had,” as he expressed it, “at last reduced
Christianity to a system.” This called down upon the
speaker’s head several severe comwents, which com-
pelled him to explain.

In respect to the favorite practice of illustrating
parliamentarx‘ questions by a reference to Scripture,
the extraordinary speech of Sir Johu Scott, after-
wards Lord Eldon, against Fox’s East India Bill,
will occur to the mind. In this, he drew a parallel
between the bill and the beast in the Revelations,
“And I stood upon the sand of the sea, and saw a
beast rise up out of the sea, having seven heads and
ten horns, and upon his horns ten crowns.” The
beast, according to Mr. Scott, with the seven horns,
clearly pointed to Mr. TFox with his seven com-
missioners. ¢ And they worshipped the dragon which
gave power unto the beast, saying, Who is lLke
unto the beast? Who is able to make war with
him? And there was given unto him a moush speak-
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ing great things, and poiver was given unto him'to
continue forly and two months.” ¢ There,”” said Mr.
Scott, « I believe there is a mistake of two months.”
« And he caused all, both small and great, tich and
Ppoor, to receive a mark in their right hands, or in
their foreheads.” ¢« Here places, peerages, and pen.
sions, are clearly marked out.” “And he ‘cried
mightily with a strong voice, saying, Babylon the
great” (plainly the East India Company) ¢ is fallen,
and is become the habitation of devils, the hold of
every faul spirit,and the cage of cvery unclean bird.”
After this he quoted a passage from Thucydides, and
then repeated the passage in Othello,

¢ Kill me not to-night, my lord,
Let me live but one day, one hour.”
-

Sheridan, however, retorted on Scott with much
effect, quoting other passages from the same book,
which, according to the reporter, “told strongly for
the bill,”” and which proved that Lord Fitzwilliam and
his fellow-commissioners, instead of being the seven
heads of the beast, were seven angels «clothed in
pure and white linen.”*

On the same oceasion Mr. Arden (the Lord Alvanley
of after day<) indnlged in raillery less profane,
but hardly more effective. He declared «that he re-
garded Lord North as a king, and the right honor-
able geantleman (Mr. Fox) as an emperor, the emperor
of the Eust. 'The seven comnissioners also might be

* Scott, however, addressed the house with so much vigor on

" thé Regency bill, that both' North and Fox regretted that ihey

could not speak immediately after him to oblitcrate the impres-
sion which his speech made on the house.



LAWYERS IN PARLIAMENT. .

considered as seven emporers, seven foly Roman ems
perors, tributary and subordinate to the emperor of
the East.”* When the bill had been read a third
time, the secretary for the Treasury moved the insegg-
tion of the usual clanse (accidentally omitted) that
the act should-be considered as a public act. Arden
immediately got up and protested that e «did not
wonder this clause had been forgotten, for he had
always looked onthe measure as a private job. It
has been recorded that « Hot Arden once blundered
on a joke,” which line in the Rolliad is thus cxplained
in a note: “The miracle of a jest from Mr, Arden
happened on the occasion of some resolutions having
passed between the hours of six and seven in the
morning, for which reason the attorney-general face-
tionsly contended that they were entitled to no respect,
¢ ae thehouse wasthen atsixes and sevens.””” Sheridan
niight have addressed the lively solicitor-general in
the language which he once applied to a certain noble
lordy more remarkable for gravity than sense, « Pray,
my lord, take care; a joke in your mouth would be
no joke indecd!”

Erskine’s creer in Parliament greatly disappointed
his friends and the world, who expected great things
from the brilliant advocate. The first time “when
he rose 1o speak in the House of Commons,” says Mr.
LEspinasse, “he was received with marked attention,
and expectation was high in every part of the house.
It was a total falure.  Mr. Pitt had prepared himself
to take notes of his specch, ayd had ‘leaned forward.
as if'to eatch every word which fell from him.. After
listening to him for a few sentences, he flung the
paper, on which he had prepared to take notes, on the
ground with a look of lofty supercilious contgmpt so
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peeyliarly his own. Erskine was of the panty. op-
posed to him, and it was said to be & ruse de gueree
‘Yo lower the estimation in which his talents wepe
h@d Lord Brougham’s observations ‘on Erskine's
parliamentary career, are too important to bé-omitted.:
“It must be admitted,” says he, “that had he ap-
peared in any other period than the age of the Foxes,
the Pitts, and the Burkes, there is little chance thas
he would have been eclipsed even as a debater; but
he never appears to have given his whole mind to the
practice,of debatifig, and to have possessed but a very
scanty provision of political information. Earlier
practice, and more devotion to the pursunit, waunld,
doubtless, have vanquished all these disadvantages;
but they sufficed to keep Mr. Erskine in a station far
beneath his talents, as long as he remained in the House
of Commons.” -
Lord Mausficld furnishes unqueshonably the strong-
est evidence against the alleged incompatibility of fo-
1ensic acquirements with that species of eloguence ne-
cessary to success in the House of Commons. He
was not only one of the most eloquent’speakers—he
was also the ablest debater of his day; and if not
the ostensible, at least the actual leader of the minis-
terial party. He was the only leading member upon
whom the Duke of Newecastle, then at the head!of
the ministry, could rely. So much importance did
the opposition attach to silencing Murray, that the
celebrated Pitt, (afterwards Earl of Chatham,) him-
self undertook the task; bug we are told by Lord
Waldegrave, who will not be suspected of any pre-
possossion towards Musray, that he had greatly the
advartage over Pitt in argument, and in every other
part of oratory, except abuse. ITorare Walpole, in
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detailing the debates in which their statesmen came
into collision, says, “ Pitt could only attack—Murray
only defend.” Speaking of the thrée great speakers
of the day, Murray, Pitt, and Fox, Walpole says,
“Murray, the brightest of the three, had too much
and too little of the orator; he refined too much,
and could wrangle too little for a popular®assem-
bly.” Iu the éharacter of Lord Chatham, attributed
to Mr. Grattan, the distinctive peculiarities of the
two great rivals is set in a clearor Jight, « Chatham
did not, like Murray, conduct the understanding
through the painful subtleties of argument, but rather
lightened upon his snbject, and reached the point by
the flashings of his mind, which, like his eye, could
be felt, but not followed.”

This expresses, with tolerable accuracy, the pecu-
liar defect that attaches to lawyers when addressing
a body like the House of Commons. All Murray's
superiority of argument availed him little in his con-
testsavith Pitt. In detailing a debate in the House of
Cofanmons at lllis time, Lord Waldegrave says, « Pitt
Ase again—he made his inferences as before, and in
both speeches every word was Murray. * * * [
sat next to Murray, who suffered for an hour.”” Upon
one occasion, while Pitt was speaking, Murray, who
kuew his turn wonld soon come, sat in a state of suf-
fering for some time. At length, Pitt paused, and
fixing his eyes on his victim, said, “I must now ad-
dress a few words to Mr. Solicitor—they shiall be
few—Dbut they shall be daggers.’” Murray was agi-
tated—the look was continned—the agitation in-
creased—¢ Judge Festus trembles!” exclaimed Pitt.
« He shall hear me some ofher day.” He sat down

Vor. IL.—3



22 ' LAWYERS IN FARKLIAMENT,

_—Murray made no reply, and a langnid debate’ss
" said to have shown the paralysis of the house.”

. So great.did Murray show himself in parliament,
that the ministry displayed no inclination. o, part with
him. When the chief justiceship became vacant by
the death of Sir Dudley Ryder, th'ay maturally
expected to have been appointed to it. -Offer after
offer was made to induce him to continue in the
House of Commons. He was offered the chancellor-
ship of the Duchy of Lancaster for life, with & pen- .
sion of %£2000 a-year;, permission to remain attorney-
general, (worth, with the private practice it brought,
£7000 a-year,) and the reversion of the first tellexship
of the Exchequer for his nephew, Viscount Stormont.
He refused this otffer—reminding the ministers of his
repeated declarations, that he would receive no ap»
pointment not connected with his profession. Hoping
to subdue his obstinacy by raising their biddings,
they offered him a pension of six thousand (instead
of two thousand) a-year—they implored him . td\t:‘tay
but one mouth, nay, only one day, to meet their ebe-
mies in the House of Commons. “Good God,” he
exclaimed, “what merit bhave I that you should
load this country, for which so little is done with
spirit, with an additional burden of six thousand a-

* The animosity which Pitt exhibited towards Murray, sur-
vived the altered circumstances that saw them both in the House
of Lords. 1In a debate upon the subject of Mr. Wilkes and'the
Middlesex election, Lord Chatham quoted the opinions of Lord
Somers and Chief Justice Holt, in support of the position he
was endeavouring to establish—he then sketched their charac-
ters, declaring that they possessed ‘““not only abilities—but
honesty ;* then turning towards Lord Mansfisld, he exclaimed,
“I vow to God, that the noble lord equnals them—in abilities !
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year?” Findimer,’ﬂwy stilt were not disposed
to comply with his wishes, he intimated his intention
of resigning the altorney-generalship, and leaving
them ‘to fight their battles as they could. This
was sufficient, and he was immediately appointed.
When Charles Townsend heard of Murray’s iytended
elevation, he said to him, «I wish you joy; or rather
I'wish myself joy, for you will ruin the duke of New-
castle by quitting the House of Commons, and the
chancellor, by going into the House of Lords.” And
so it proved; eleven days after Murray was rdised to
the bench the ministry resigned.

In the House of Lords, Lord Mansfield appeared to
great advantage. His classic and elegant oratory ap-
peared to a far greater advantage in that aristocratic
and deliberative assembly, than it had done in the
tutnult and conflicts of the lower house. Not only did
he there display the qualities of a great orator, but the
wisdom of an enlightened statesman. The following
anegdote would lcad us to believe that his powers of

itical foresight were most remarkable.

¢« During the autumn of 1788, says Wraxall,*
“when Hastings’ trial had already proceeded during
a whole session in Westmiunster hall, Sir John Mac-
pherson drove out, before dinner, to Cacn Wood, in

* It has been the fashion to impugn the accuracy of Sir Na-
thaniel Wraxall’s memoirs; we believe them to be, in general,
accurate. Some wag has written the following epigram on the
garrulous, hut entertaining, old baroaet:

¢ Men, measures, scasons, scenes, facts all,
Misquoting, msisstating,
«Misplacing, misdating,
Here lies Sir Nathaniel Wraaall.™ )
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* y v
order to pay his respects, h the great Earl of Mans-
field. That nobleman was then more than eighty-
three-years of age, infirm in body, and sinking in
health, but still retained all the freshness as well as
the vigor of his intellect. ¢I found him,’ said Sir
John, ¢sitting before the door in front of his house,
and by no means free from bodily pain, He received
me with the utmost politeness, conducted me into his
library, where he walked up and down, conversed
with me on the leading events of the day, and at last,
asked, fvhat was my opinion of Pitt. I replied, that
I considered him as a great minister.” ¢A great min-
ister! exclaimed Lord Mansfield; ¢ a great young min-
ister you mean, Sir John; what did he intend by im-
peaching Mr. Hastings, or suffering him to be im-
peached?’” ¢Hc meant,’ said I, ¢as 1 apprehend, to
let justice take her course.” ¢Justice, sir,” rejoined
Lord Mansfield, ‘pray where is she?’ ‘If you, my
lord,’ returned I, ‘don’t know where to find justice,
who have been dispensing her favors these fifty years,
how can any man attempt it>* ¢ Yes; sir,” answeré1
he,  that is justice between man and man. All which
is thus done, is well done. It is terminated. Crimi-
nal justice I can comprehend. But political justice,
where is she? what is she? what is her color? Some-
times she is black, sometimes she is red too. No! Sir
John, Mr. Pitt is not a great minister. He is a great
young minister. IIe will live to repent allowing Mr.
Hastings to be impcached. He has madc a precedent
which will some futuré day be used against himself,
Mr. Pitt is only a great young minister.’”” The im-
peachment of Dundas, Pity)s intimate friend and trusty
coadjutor, soon proved that the old earl had prophe-
sied aright,
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.Law, afte llenborough, was another
nd forensic abilities are
by no means incompatible. And he was a remarka-
ble instance, as he never had the advantage of any
parliamentary training: he entercd parliament as at-
torney-general, and was therefore cowmpelled at once
to take g prominent part in debate. He was also in
his fifty-first year—an age when men are usually con-
sidered past learning, and yet, with all these disad-
‘vantages, the energy of his character won for him the
reputation of an able and useful member. When he
attended the levee after his appointment, the king
said to him, ¢ Mr. Law, have you ever been in par-
liament?”” He replied that he had not. “I am glad
to hear it: my attorney-general ought not to have
been in parliament, for then, you know, he will not
be obliged to eat his own words.”” Vigor, which
*sometimes degenerated into coarseness, was the cha-
racteristic of his oratory. In a debate on the regency
quegtion, he observed, that in the reign of Henry VI,
ﬂﬂ)l"evenues of the duchy of Lancaster were under

1e control 01” the king, when some one remarked,
that the law was shortly afterwards changed. « Aye,”
said the attorney-gencral, ¢ in times of trouble. Hon-
orable gentlemen opposite, seem well versed in the
troubles of their country.”” There was a loud cry of
¢ order,” from the opposition.

In the House of Lords, he displayed a spirit as
fierce and intemperate. In the discussion in the Lords
respecting the compensation given by Pitt to the Duke
of Athol, for the sovereignty of the Isle of Man, Lord
Ellenborough used language tunworthy the noble as-
sembly he was addressings Lord Mulgrave reproved
him in a highly dignified tone, remnding him, ¢ that

oy
9 y !
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he was addressing pesrs, fot lny;drs; the House of
Lotds, and not the mob # ¥¥8Thce Yard.” His grave
and quaint bumor often, however, excited in the houss
foclings ‘of another kind. Lord Darnley was once
makmg a dnll and drowsy speech on Iraland and her
wrongs, which |ulled the house to « soft repose:” At
length, the noble oratoty heginning himself {o.share in
the languor of the house, stopped short in his address
to iudulge himself in a yawn. “ There's some sense
in that,” caustically observeq Lord Ellenborough,
amidst the laughter of noble lords.*

Lord Thurlow was an able speaker in the Ilouse
of Commons, and made considerable impression on
that assembly very shortly after he took his seat.—

“ IIis majestic sensc’® has been commemorated by
Gibbon; but such a phrase conveys but a faint con-
ception of the forcible declamation and irresistible elo-
guence of this great man. For a lawyer, he had less
of the lawyer apparent in his speaking, than is often
found; rather powerful than subtle, less persuﬂswe
than convincing, more vehement than argum(.uta.mP
he was especially fitted to shine in that ¥rena of angry
contention, where, to interest the feeling and awaken
the sympathies, is rather the task, than to direct the
judgment and secure the reason; where men strive
rather to strengthen and gratify their own party,
than to convert their opponents. However, on one
occasion, when Thurlow opposed a bill introduced
by Alderman Beckford, which imposed on every

* When attorney-general, he was listening with impaticnce
to the prosy judgment of a loquacious judge, who sad, *1In
~—— v, — I ruled so and so.” “ You raled!” growled the
attorney-general “you ruled! you were never it to rule any-
thing but a copy-book.”
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dnember ofm of} Commons, before he took
his seat, an oath, that™flel er directly nor indirect-
ly he had been guilty of bribery, he appears to
have treated the matter in more of a legal spirit
than was usual with him. %The honorable mem-
ber,” stid Beckford, in replying to him, “in his
learned discourse, first gave us one definition of cor-
ruption, then he gave us another, and 1 think was
about to give us a third. Pray does the honorable
gentleman suppose, that there is a single membgr of
this house that does not know what corruptiog is?”’

Wedderburne, afterwards Lord Loughborough,
was another instance of a lawyer’s succeeding in the
ITouse of Commons. He began in the opposition,
and one of the first individuals with whom he came
into collision, was the attorney-gencral, De Grey, to
whose seat on the bench of the Common Pleas he
afterwards succeeded. ¢ Mr, Attorney” had con-
cluded a speech, in which he had advocated the
maintenance of things as they are, with quoting the
l}nes-—

« Better to bear the ills we have,
Than fly to others that we know not of.”

Wedderburne, in commencing his reply, continued
the quotation, which told directly against his oppo-
nent:

¢« And thus the native hue of resolution .
Is sicklied o’er with the pale cast of thought;
And enterprises of great pith and moment
With this regard their currents turn awry,

And lose the name of action.”
[ ]

Upon anothier occasion, in spcaking of the benefits
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and disadvantages of a freefpresg,#f6 said, «Tf jt poi=,
sons the minds of the pe it likewise administers
an antidote. The same wagons, the same flys and
stages, that carry down into the country the lies a
abuse of faction, carry down also the lies and abuse
of the ministry. If any oue is bit by the tarantula of
oppositien, he is cured by the music of the court.”
These anecdotes prove that he acquired that art whick
is more serviceable in parliament than mere orations,
and certainly than mere learning—the art of debating.
When solicitor and attorney-general, he contributed
very effectually to preserve the North administration
in power.

It is strange to observe how much the zeal of
partisanship may reduce even the wariness of the
lawyer.

Lee, (who was attorney-general in Fox’s adminis-
tration,) a coarse, violent, but able man, in address-
ing the house in support of the East India Bill, deter-
nuned to prove that, although a lawyer, his mind.was
shackled with no vulgar prejudices: for, indulging, as
was his habit in a strain of rough blustering invec-
tive, he declared that he felt the utmost scorn of those
arguments that had been based on the inviolability of
the company’s charter; ¢ for what is this same char-
ter,”” he added, “but a skin of parchment, to which
is added a seal of wax?”’ This imprudent speech
made a most unfavorable impression on the house,
and involved the supporters of the measure in much
unpopularity. Insolent assertion, however, was Lee’s
favorite style of oratory. When he used to appear as
a counsel at the house, Wilkes said of him, « Jack
Lee is the best heard there of any counscl, and he is
the most impudent dog.”
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8ir Samuel Romillf, shqe dear to the philanthro-
plst, was remarkable for his capabilities as a speaker.
One passage of his speech on the abolition of the
slave trade, was so greatly admired, as to have
elicited three distinct cheers from both sides of the
house. Did our space permit, we should have been
glad to have inserted a copious account of this excel-
lent man, whose legal attainments entitle him to a
conspicuous place, and lengthened mention. He had
much of the old Roman about him. Mnch of that
baughty integrity—may we say, repulsive sternness?
—associated in our minds with the idea of such a
character. He was, however, really and truly amia-
ble: one of his most striking peculiarities is thus men-
tioned by Mr. Wilberforce, who was warmly attached
to him.

“One of the most remarkable things about Romilly
was, though he had such an immense quantity of bu-i-
ness, he seemed always an idle man. If you had not
known who or what he was, you would have said,
fhe is a remarkably gentleman-like, pleasant man; I
suppose, poor fellow, he has no business;” for he
would stand at the bar of the house and chat with
you, and talk over the last novel, with which he was
as well acquainted as if he had nothiug else to think
about. Once, indecd, I remember coming to speak
to him in conrt, and seeing him look fagged, and with
an immense pile of papers by him. This was ata
time when Lord Eldon had been reproached for hav-
ing left business undischarged, and had declared that
he would get through all arrears by sitting unul the
business was doue.  As I went up to Romilly, Lord
Eldon saw me, and heckoned to me with as much
cheerfulness and gaiety as possible.  When I was
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alone with Romilly, and W how he was, H¥

answered, ‘I am worn to dedth; here we have bdén
sitting on in the vacation, from nine in-the momiﬁg"
until four, and when we leavy, this place, I haveto
read through all my papers to be ready for mxnorrow
morning; but the most extraordinary part of all, is;
that Eldon, who has not only mine, but all the othet
business to go through, is just as cheerfyl and unnred’
as ever.”

We should scarcely be justified in here omitting
the nams of one who followed in the enlightened
course of Romilly, and completed many of those re-
forms which that intrepid philanthropist was spared
only to originate—we need not observe that we allude’
to Sir James Mackintosh. This excellent man, al-
though his name can never be mentioned without
respect, will never be considered either as a profound
lawyer or as a great statesman. The most striking
peculiarity of his mind, while it admirably fitted him
for an historian, utterly disqualified him for the pur-
suits of the advocate, whether in parliampent or at the.
bar. He possessed, beyond all men living, the faculty
of appreciating the value of the arguments which
may be urged on either side of any contested point;
and was unable even ‘for a time to suspend the
exercise of his judgment, and state forcibly and
exclusively those arguments alone, to which he
gave the preference. On the contrary, speaking
in the house or elsewhere, he was not content with
stating his own case; he would state, also, that of
his adversary, and that with so munch precision, that
he often discomfited his friends, and advantaged his
enemiés. His style of speaking was always the same,
whether his subject was forsenic or political. He was
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fmd "of resting his case_or} general principles of mo-
—he would rathe?iecu?re than plead—he sought
mther to reason than to convince. He was admlrab]y
adapted for'the post he was anxious to obtain in his
* earlier yeam—-the chair of moral philosophy at some
" university.

The follomng example of his style as an advocate,
is communicated in a letter from Mr. Basil Montagu
to Sir James’ son. “Your father was retained with me,
as junior counsel, on behalf of a gentleman, against
whom an action had been commenced by a, clergy-
man, for having said that he had misled and seduced
the. affections of a young lady, who, as pupil, was
entrusted to his care. The defence was, ‘that the
charge was true’ The court was crowded to excess.
The cause was last on the paper, and came on late,
after dark in the evening. Lord Alvanley was the
judge. The plaintiff ’s case was easily proved. About
ten at night, your father rose, agitated, as I well knew,
in mind, but in manner most tranquil. The outline
of his address, I well remember. You must consider
it a mere skeleton. He began by an explanation of
the nature of power, the means to obtain an end, and
of knowledge, the most irresistible of all powers. He
described its use in preserving ourselves, and in pro-
moting the happiness of society, which he illustrated
by the instances of many of the noble patriots, by
whom England has ever been distinguished. He then
described the abuse of the power of knowledge for
the gratification of passion, ypisleadihg ignorance and
innocence, which he illustrated by various characters
—the swindler, the libeller and seducer. _<The abuse
of power,’ he added, ¢ we have this night to consider,
is the abuse of it, by the preceptor over his pypil; by
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a christian clergyman over a young wéman, %
pareuts had confided he care and instry
The court was as still as th¥ grave. The p
stood nearly opposite to us. Your father, mistaking
the silence of the court for waht of interest and think
ing (as he afterwards informed me) thgit he had wan.'
dered too much iuto philosophy, hesitated. 1 saw
his embarrassment. I was deeply affected. The sight
of my tears convinced him of his error. I earnestly
said ¢for God’s sake go on.” 1In a strain of eloquence
never exceeded, he proceeded. The whole court was
carried away; I never saw such emotion; the oppo-
site counsel and the judge were manifestly agitated.
At this moment, I was told that the father of the
vonng worman was with his daughter sitting near to
Lord Alvanley. [Ihinted it to my friend. He turned
instantly from the jury to the bench. Ie called upon
the father, by all the sweet love of a pa.out for his
child, to protect her from the tutor, in whom he bad
misplaced his confidence. He appealed to his daugh-
ter—as a father, he appealed to her. IHe besought
her not to err, by the only mode by which she could
be misled, her piety, her love of knowledge, and of
virtue. He turhed instantly to the plamtiffl—old
enough to be the father of the young woman—who
$tood unmoved before us. I will not attempt to de-
scribe his appeal. * * It is my belief that snch an
effect was never produced in any court of justice.
The judge reluctantly eudeavored to counteract the
impression which had been produced, by putting his
weight. iuto the opposite scale, but it was vain;—a
verdict was pronounced for the defendant.”

‘Thie most celebrated case; however, in which he was
engaged, was the defence of Peltier, for a libel on
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mparte, with whom we were then at peace,
This defence deserves perusal, as a magnificent ora-
tion, replete with wit, fancy and learning, with superb
e¢pisodes, the character of which partakes alike of
pratorlcal sublimity, and historical simplicity, and
manifest powers of no ordinary description: asa de-
fence, as a specimen of advocacy, it is a miserable
failure., Pelticr declared «Dat de feller”” had sacri-
ficed him, to shower his praises on Napolcon. Mr.
Windham declared, that if Mackintosh had spoken
for Peltier in the same manner as he once spbke be-
fore an election committee, his client would have had
a better chance of escape.

In our time the debates of the House of Com-
mons often discover lawyers out of their element,
while we have some who display themselves to great
advantage,

Sir Edwdrd Sugden does not appear to advantage
it. parliament; which is a fact not easy to be ac-
counfed for. He has a cool sarcastic tone, which
properly managed, would be telling; he has also a
decided turn for epigrammatic speaking. He is,
however, too fond of declamation and fine words.
Amongst our modern parliamentary speakers belong-
ing to the legal profession, one of the most promising
was “that clever young man,” Mr. Horace Twiss.
His maiden speech, however, was attended with
some very unfortunate circumstances. After he had
spoken for about ten minutes, he said, “ I havé now
said enongh;” “on this braucte of the subject,” -doubt-
lessly he \vould have added, but_he was cut short by
Mr. Brougham, with a loud “hegr! hear!” which
was re-echoed by the house. It is a difficult matter,
it must be confessed, to resist the '1llu‘femems of a

Vor. Il.—4 :
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good joke, but the consequences of this wmm
might, and with a man of keen sensibilities, certainly
would have lost the house a useful and efficient mem-
ber. Mr. Twiss, howevery, was not daunted, and.
very soon obliterated the recollegtion of his first mise
hap. He is not now in the house, nor has been .fof
some parliaments: we think his absence is much 1o
be regretted. . E
Mr. Pemberton, it is lmown, delivered one of the
ablest, if not the ablest speech against the Reform
Bill. Sir William Follett is, also, confessedly one
of the most powerful and efficient speakers of the
day: and the attorney-general has, on several oc-
casions, addressed the house with considerable effect.
Lord Abinger has spoken but rarely since his ele-
vation to the peerage, observing that discreet silence
on political matters which befits the dignity of ‘the
judicial character; but, during the period he was a
member of the House of Commons, he was not con-
spicuous for his oratorical powers. His habits of re-
fining and subtilizing, the very softness or (s¢ sic
loguar) oiliness of his manner, which availed him so
much at nisi prius, operated to his disadvantage as a
parliamentary speaker. Lord Denman, whose voice
at present, and for a similar reason to that of the
Chief Baron, is rarely heard in parliament, was, when
in the lower house, not simply an eloquent speaker,
but a ready and effective debater. During the time
the Reform Bill was going through committee, he
came ‘frequently into' collision with Sir Charles
Wetherell, and the conﬂlct was extremely amusing.
The worthy night, with gl his quaint diction and in-
genious turng, was no match fow the sturdy “up-right
and ‘dowp-straight”. style of the whig attorney-
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g@ai He, however, managed to avoid the appear-
ance of defeat,and wasalwaysready,however worsted,
to0 resume the combat whenever occasion should arise.
During one of these tourneys, Sir Charles, in a long,
sambling, but amusing speech, compared Old Sarum to
Macedon. The retort was quick, “ Yes,” replied Den-
man, “ Macedon was ruled by an Alexander. M.
Alexander, the East India Director, as is well known,
for some time repfesented this borough in parliament.
‘Mr. Serjeant Wilde in the House seldom forgets West-
minster hall. In the House of Lords, Lords Br8ugham
and Lyndhnrst fully sustain the credit of their pro-
fession; but as the public has long ago made up
1its mind on their merits, we need say no more. Some
of the ablest speakers in the House of Lords, at
all _periods, have filled judicial situations:--Lord Cam-
den and Lord Mansfield, are names which will im-
mediately occur to our readers. Lord Kenyon, so
rough in the House of Commens, so overbearing
on the bench, never lost himself in addressing the
House of Lords: he never appeared at a greater ad-
vantage than in performing this dnty

Very different was the conduct of his predecessor,
Jeffreys, who, according to Burnet, carried away by
the heat of party, addressed the House of Lords on
one occasion with those scurrilous invectives and
gestures of menace, with which he was acustomed
to overawe juries. But his insolence « roused the
indignation instead of commanding the acquiescence
of the Lords.”” 1Ile then sank from arrogance to
meaufess, and strove to counciliate by adulation those
he could not command by insdlence. Jeffreys had,
however, the geputation of being an aTl* and forcible
speaker and quite capable, if lus brd&l nature had
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_permitted him, of making an impression on the augiist

assembly which he so grossly and so uselessly iu-
sulted.

Lord Somers appeared to great advantage in the
House of Lords—an arena in which lawyers display
themselyes more at their ease than in the sharp party
contests with which the House of Commons is nsually
engaged. Of lawyers in the Hopse of Commons,
Burke, who, with his powerful mind, was by no means
free from prejudice,and who was especially prejudiced
against lTawyers, says that they were only qnjourners‘
they were birds of a different feather, and only perched
in that house in their flight to another; only rest-
ing their pinions there for awhile, yet ever fluttering’
to be gone to the regions of coronets: like the Hi-
bernian in the ship, they cared not how soon they
foundered, because they were only passengers; their
best bower anchor was always cast in the House of
Lords. -

Mr. Windham, than whom a more competent au-
thority on such a _subject could bardlg have been se-
lected, once said to Mr. afterwards Sir Vicary Gibbs;
“never think of a seat in parliament till you have pre-
tensions to the rank of solicitor-general.” Still to
enter parliament late in life, when a man has «“got
stiff in the joints,”” is a course equally to be avoided.
We have had many instances of the failures of men
who have commenced their parliamentary career late
in life. Mr. Cobbett and Mr. Jeffrey are two in-
stances 'which will imniediately occur to the mind of
the reader. Scarcely could two individuals' have
been selected, althoﬁgh they had few qualities in
common, woge qualified by nature to succeed in the
Housé of commons; yet, from their entering too late
to acquire that species of knowledge necessary to the
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Lgi,’i,‘i’)mplished senator, they both failed in making any .
impression. . Grattari said of Flood, who was brought
into parliament under similar circumstances, that « the
oak of the forest was 100 old to be transplanted at
sixty.”’
In ancient times lawgers were frequently, and by
repeated acts of parliament and ordinantes, dis-
qualified from sitting as members of the House of
Commons. In the writ of summons, a prohibition
against their election was often inserted. Lawyersin-
deed were according to Carte, the first class positively
excluded from the house, and it is supposed that the
words “ gladiis cinctos” (girded with swords,) which
vappear in the writs of summons in the time of Ed-
ward III, were introduced to exclude them. At that
nme lawyers abounded in the house. «Four shil-
hngs a day,” writes Carte, “the constant wages of a
kmOht of the shire,” though more than ten tines

* The allowance of a burgess was only half that sum. Mem-
bers, sometimes, however made private bargains with their con-
stituents. The #ollowing is a copy of an agreement, in which
John Strange, the member for Dunwich, in 1463, contracted with
the burgesses of that town, to act as their representative in con-
sideration of a certain quantity of red herrings. ¢ This bill in-
dented, made the fifteenth day of April, in the third year of King
Edward the Fourth, between Thomas Peers and John Scher-
ling, bailiffs of the town of Dunwich, and John Strange of-
Brainsun, Esquire, witnesseth that the said John Strange grant-
eth by these presents, to be one of the burgesses for Dunwich,
at the parliament to been holdyn at Weatminster, the*xxix d
of this said month of April, for yhich, whether it hold longer
time o short, or whether jt fortune to be prorogued,. the said
Johm Strange granted no more to be', taken for his wages than
a cade full of herrings and ha}f a barrel full of herrmgs, to be’
delivered on Christmos next coming.

« In witness whereof, &c.”

. 4
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that number in our days, was not a sufficient equis
valent for the trouble and inconvepience which a
gentleman of the first distinction in his county, must
undergo by removing to London; nor indeed was it
worth his attention; but it was a very cousiderable
advantage to a lawyer, whose business called him
thither in term time; the terms being in those days
the usual times of parliament sitting.” However, to
exclude the lawyers still more effectually, it was de~
clared that if elected they shonld not receive the
wages paid to the members in those days. We read
in a writ of summons, dated Lichfield, in -the fifth
year of Henry 1V, « the king willed that neither you
nor any other sheriff (vice-comes) of the kingdom, ore
any apprentice, nor other man following the -law
should be chosen.”” ¢ This prohibition,” says Coke,
(4th Inst. 48,) «was inserted in virtue of an ordi-
nance of the Lords, made in the forty-sixth year of
Edward III; and by reason of its inscrtion, this par-
liament was fruitless, and never a good law made
theteat, and therefore called Indoctum parliamentum,
© or lack-learning parliament. Since this time,” he
adds,  lawyers (for the great and good service of the
commonwealth,) have been eligible.” Pryme, that
“voluminous zealot,” however, argues for the pro-
priety of their exclusion, which he declares shortened
the duration of the session, facilitated the despatch of

usiness, and had the desirable effect «of restoring
laws to their primitive Saxon simplicity, and making
" them most like God’s commandments.”
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Tae literary influence of the Bible has scarcely
been properly appreciated. It was, indeed, most ex-
tensive. When, after having been for ages a sealed
book to the millions, it was with all its wonderful
stores, circulated in a known tongue through the land,
an opinion appears to have gone abroad, that it con-
tained not simply the rule of life and the conditions
of salvation, but also a treasury of knowledge, whence
might be gathered principles to solve all difficulties,
explain all mysteries,account for all phenomena, and
of which at any time the humen mind had become, ar
could Hecome, cognizant: \

Conmdermg it in this light, acute minds found mean-
ings in its pages wholly foreign to the jwtentions of
the writers.  Systems of governmeliand cedes of
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laws, were derived from the narration of patriarchal
times, or the records of the Jewish. polity; and the
astronomer and alchymist, in a like tnanner, animated
with similar hopes,

¢ Misled by fancy’s meteor ray,”

“sought,” to use the language of Lord Bacon, “for
natural philosophy in the book of Genesis.” In the
early age of law literature, we find lawyers drawing
their-illustrations from the same source, and endeavor-
ing to establish the policy of the laws they were ex-
+ pounding, by showing how accordant they were with
such as were mentioned in holy writ. In Calvin’s
case (7 Rep. 2,) in which it was decided that a man
born in Scotland, after James I ascended the English
throne, was not an alien, much stress was laid on the
authority of St. Paul, who, although a native of. Ci-
licia, when about to be scourged, claimed the imwu-
nities of a Roman citizen. ¢ So as hereby it is maui-
fest, that Paul was a Jew, born in Tarsus in Cilicia,
in Asia Minor, and yet being born ugder the domin-
ion of the Roman emperor, he was by birth a citizen
of Rome, in Italy, in Europe, that is, capable of, and
inheritable to, all the privileges and immunities of
that city. But such a plea as is now in arguendo
against Calvin, might have made St. Paul an alien to
Rome.” “The next precedent quoted is that of the
people of Samaria. This city, is said to have “of
right belonged to Jewry,” but being usurped by the
king of Syria, and inhabited by ¢ paynims,” the peo-
ple were not undcr actual obedience, and were there-
fore “ by the _]udgmem of the chief justice of the whole
world, adm%ged aliens.”* In Chudleigh’s case (1

 Tuke vii.
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‘Rep ) one of the judges drew a parallel between Ne-
‘Buchadnezzar’s tree and the statute of Uses. Sir kd-
‘ward Coke, in -detailing the barbarous punishment
formerly inflicted on such as were convicted of high
treason, finds authority for each cruelty in the pages
of the Bible. The “drawing” is justified by 1 Kings,
chap. ii, ver. 28, The “hanging’’ by Esther, chap.
ii, ver. 23. ‘1 he “embowelling” is sanctioned, in his
opinion, by the circumstance of Judas’ fate, Acts chap.
i, ver. 18, For the extraction of the criminal’s heart,
he finds anthority in 2 Sam. chap xviii, ver 14, 15.
'he %beheading,” he holds justified by 2 Sam. ch.
XX, ver. 22. And he cites 2 Sam. ¢ch. iv, ver. 11, 12,
as autharising the practice of hanging up the traitor’s
disjointed body after execution. The 109th Psalm,
in his opinion, sanetions the law of corruption of blood
in sach cases (3 Inst. 211).

The qnaint learning, the perpetnal reference to
analogies, the love of placing English with Latin
words, which disfigured the literatare of our Eliza-
bethan age, egually characterises the writings of the
lawyers of that time. What more fanciful illustration
than those which follow?

Bracton accounts for the old rule of law, “that in-
heritance may literally descend, but not ascend,” upon
the principle of gravitation—the bowl rolls down the
hill, but never rolls up. Littleton, too, has explained
the doctrine of Hotchpot, by the derivation of the
term; observing that the term Hmchpot “is in Eng-
lish a pudding, and i this ptidding is not commonly
put qife thing alone, but one thing,with other things
together.” .

Sir Edward. Coke, in his fourth Institutes (3), insti-
tutes a parallel between a useful men,\!%ex; of ‘parlia-
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‘ment—one possessed of all such « properties a parliss.
ment man should have’’—-and the Solomon of th#
bestial world, to wit, the ele?hantﬁ “ Every membet
of the house, he says, “being a counsellor, should
have three properties of the elephant: first, that hs.
hath no gall; secondly, that he is inflexible, and cand
not bow ; thirdly, that he is of a most ripe and perfect
memory. * * We will add two other properties
of the elephant, the one, that thongh they be Maxi-
ma wvirtutis et maximi intellectiis, of greatest
strengtlt and understanding, famen gregatim- semper
inczdunt, yet they are sociable and go in companies:
Sociable creatures that goe in flacks or herds, are not
hurtful as deer, sheep, &c., but beasts that walk
solely or singularly, as beares, foxes, &c., are danger-
ous and hurtful. The other, that the elephant is.
Philanthropos, homini erranti viam ostendit (a
philanthropist, who showed the wanderer his road)
and these properties ought every parliament man to
have;” How astonished would the bar and the pub-
lic be in these days, to hear a learned- justice of the
Queen’s Bench, in giving judgment on some impor-
tant point, pursue the same line of observafion, as
that we find in the decision of that court, in the once
famous case of Stowe v. Lord Zouch (Plowd. 3853.)
Mr. Justice Catline, speaking of a fine, levied in pur-
suance of the 4 Henry VII, compared it to “Janus,
who, he said, was Noah, but the Romans occasionally
called 'him Janus, and used to faint him with two
faces, one looking backwards, in respect that he had
seen the former orld, which was lost by the flood,
and the other looking forwards, for which reason they
called him Jgnus bifrons.  And also he carried a key
in hishand, %"power, to renew the new world by his
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generation. So here the act creates, as it were, a
Bdod, by which all-former rights before the fine, shall
be drowned by nop-claim, for non-claim is the flood,
and the fine begets a néw generation, which is the
new right, for the fine makes a new right, and is the
beginning of a new world, which proceeds from the
time of tbe fine downwards.””*

In the case of Swans (7 Rep ) it is held that cyg-
nets belong equally to the owner of the male and the
owner of the female swan; and this is the reason of
the law: “ The reason thereof is founded on 4 reason
in nature; for the cock swan is an emblem or repre-
sentation of an affectionate and true husband to his

~wife ahove all other fowls; for the cock swan holdeth
himself to one female only, and for this cause, nature
has conferred on him a gift beyond all others; that is,
to die so joyfully, that he sings sweetly when he dies;
upon which the poet saith:—

‘¢ Dulcia defecta modulatur carmina lingua
Cantator, cygnus, funeris ipse sui,’”’ &c.
L]

Many other examples might be given, but these
will suffice as specimens of early law literature. We

* The quaintness of idea in these observations is more re-
markable even than the quaintness of expression. The exceed-
ing simplicity and unwordliness which is observable in the lan-
guage of many of our older judges, is quite in keeping with the
opinicn that they were *legal monks.” It was the fashion of
those days to leave nothing to be understood. Ellipsis was a
figure unknown to the lawyer. d'he grave manner -in which
they sametimes enunciated the most self-eveident facts, ‘is quite
ludicrous. When Sir Thomas Wyat™%#s1arraigned for high
treason, in Queen Mary’s days, ethe solicitor-general sagely re-
marked, ¢ This shall be called Wyat’s Rebellion, as the rebel-
lion of Wat Tyler is called Wat Tyler’s Rebe"ﬂ{og.” *
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might add to these,-some which wonld show hot fa¢
the modern lawyer has improved on his predecessors,
in point of elegunce of style and parity of taste. The
love of fine writing, which %as the besetting sin of
our older lawyers, appears to have been inherited by
their desceudants. Ugly women are proverbial for
their fondness for rich ornaments and gay dress, and,
in something of a like way, lawyers, whose subject
requires from them nothing but plain and unvarnished,
are fond of florid, langnage. The author of the ¢ Pur-
suits of: Literature’” has attacked Mr. Hargrave for
his literary attempts; and certainly, as the reader must
admit, not without justice.

* With Hargrave to the Peers approach with awe,
And sense and grammar sink in Yorke and law.”

The following is the passage to which Mr. Mathias
refers:—Of Charles Yorke, Hargrave says, “ He was
a modern constellution of Enghsh jurisprudence,
whose digressions from the exuberance of the best
judicial knowledge were illustrations, whose energies
were oracles, whose constancy of mind was won into
the pinunacle of our English forum, at an inauspicious
moment; whose exquisiteness of sensibility at alinost
the next mument, from the impression of imputed
error, stormed the fort of even his highly-cultivated
reason, and so made elevation and extinction contem-
poraneous; and whose prematureness of fate has
caused an almost insuppliable interstice in the science
of English equity.”

Thé splendid qonfysion of metaphors in this rhap-
sody, reminds us of the fate of Tarpeia, who sunk be-
neath her ornaments. The besetting sin of lawyers
has sometim’ej displayed itself in those whose classical



.+ LAW LITERATURE. 45,

tzpiningshould have produced better things. Lord Stoy-
el, whose literary accomplishments are well known, has
spoken of ¢« Dockeis which befray a taint and leaven

ion,” This unkappy expression drew forth
icisnt of Lord Brougham. In another
‘Place, the fgble civilian observes, that “when the
claimant steps out of his affidavit, he steps inte empty
space!” «To fravel out of the record,” was also a
*favorite expression of his-—although

¢ Oxford’s fav’rite son.

Mr. (afterwards Sir R.) Dallas, who was a junior
counsel for Warren Hastings, is reported to have said
in one of his speeches—“ now we are advancing from
the starlight of circumstantial evidence, to the day-
light of discovery; the sun of certainty has melted
the darkness,~—and we have arrived at the fucts ac-
mitted by both parties”’ <« Whéh I cannot talk
sense,”” says Curran, “I talk metaphor.”

Fearne, who was an accomplished classical scholar,
speaking of sorfie moot-question in our law, observes,
that it « hath been a point that hath long walked in
Westminster hall.””

It has been a usnal complaint that the difficulty of
understanding law, is greatly aggravated by the bar-
barous phraseology in which the lawyers write.

An M.D. once reproached a learned counsel, with
what Mr. Bentham would call the ¢ uncoguoscibility’’
of the technical terms of law. < Nowy;, for example,”
said he, « I never could comprehond‘&'hat you meant
by doclcmtr an entail” <« My Cear\doctor,” replied
the barrister, «“I don’t wonder at that, but I*will
soon explain the meaning of the phraqe 5 it is domg

Vor. IL.—5
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what your profession never consent to—-suffering
recovery!”’ Technical terms must always seem uni
couth, and be unintelligible to those to whom {hé
science in which they are used 18 u gnown, anhd
perhaps abstractedly speaking law ph ‘are. hot
one whit more barbarous and uncognosclble tham
those or any other science. -

The phrases used in Scottish law are even more
difficult and obscure, than those in use on this side of
Tweed; and this arises from the circumstance that
the Scotch lawyers employ words in ordinary use
in a certain technical sense. When a judge wishes to
be peremptory in an order, he ordains parties to con-
descend; when he intends to be mild, he recommens
them to Jose their pleas. When anybody thinks pro-
per to devise his estates for the benefit of the poor, he
is considered by the law of Scotland, to morfify them.
Witnesses are brought into court upon a diligence,
and before they can be examined, they must be
purged. If a man loses his deceased elder brother’s
eslate, it is called a conquest! 'The elegant phrases
of “blasting you at the horn,” ¢ poinding .your
estate,”” “consigning you to the Fisc,” exceed any
barbarisms for which Westminster hall need to blush.
We have, however, assuredly some phrases which
sound strange in laymen’s ears—docking an entail--
seised in fee—villains in gross, &c.

When Sir Thomas More was at Bruges, some bold
doctor- offered a challenge to the world, to dispute
on any given gubject. More readily accepted the
challenge, andy proposed the following question:
“ Whether bedsis"Yaken in withernam can be re-
plevied?”” This question, touching a point of our
munigipal law, abashed the sophist, who pretended
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to .umiversal knowledge, and who, at oncc, withdretr
from the field.

\ This suggests to us another anecdote. Shortly
after Lord Keeper Williams (who had never received
a legal ed cation) had taken his seat in chancery,
«one of the bar,” says his biographer, Dr. Hacket,

“thought to put a trick upon his freshmanship and
trouled out a motion crammed like a granada with
obsolete word, coins of far-fetched antiquity, which
had been long disused, worse than Sir Thomas More’s
Averia de [in] withernam among the masters of Paris,
[Bruges]. In these misty and recondite phrases,he
thought to leave the new judge feeling after him in
the dark, and to make him blush that he could not
give answer to such mystical terms, as he had con-
jured up. But he dealt with a wit, that was never
entangled in a bramble-bush; for, with serious face,
he answered him in a cluster of the most crabbed no-
tions, picked ont of metaphysics and logic, as cate-
gorematical and syncategorematical, and a deal of
such drumming stuff, that the motioner, being foiled
at his weapon, and well laughed at in court, went
home, with this new lesson, that he that tempts a wise
man in jest, shall make himself a fool in earnest.”’
The absurdity of the terms and questions with which
the writings of the old schoolmen are stuffed fully
equal, or, rather, much surpass, those of our common
law. Mr. Roscoe very properly inquires whether
the following question would not haye puzzled the
braggodocio of Bruges as much as tha{ of Sir 'Fhomas
More.. “Jn preter esse reale (zctur is essenlia, sit
aliud csse necessarium quo res dctilaliter existqt?”
That is,~“ Whether, besidés the real being of actual
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being, there be any other being necessary to' cause g
thing to be?”

There is a certain expression in ¢ our legal tongue;"
which is apt to puzzle the student, and ope perhaps
it would be difficult to explain, consistentl¥ with good
sense. When any fact is stated in terms so precise
and defined, that no implication to the contrary can
possibly arise—such a statement is said to be “cer-
tain, to a certain extent, in every particular.”

Many of our law terms are derived from the Nor-
man-French; some from the Latin. We need hardly
observe, that in former times Norman-French was the
especial langunage of the law. The history of our
law-tongue displays it as having undergone a variety
of changes.

“The Frenchmen,” says Fortescue, “after their
coming into England, reckoned not the accounts of
their revenues but in their own language, lest they
should be deceived therein; neither had they delight
to hunt and exercise other sports and pastimes, and
at dice-play and the hand-ball but in their own proper
tongue. Wherefore, the Englishmen, by much using
of their company, grew in such a perfectness of the
same language, that at this day, in such plays and ac-
counts, they use the French tongue. Aund they were
wont to plead in French, until by force of a certain
statute that manner was much restrained.”” This sta-
tute was the 36 Edward III, the preamble of it re-
cites that, « The laws, customs, and statutes, of this
realm are not commonly known, and they are pleaded,
declared llpo.l,.@idec\ded in the French language,
which is much unknown in this kingdom; so that
parties to suits do not know what is soid for them or
againtt therg by their scrjeants and pleaders,” &c.



LAW LITERATURE. 49

Jtthen enacts that all pleas, &c., shall be pleaded, &e.,
\in English and entered in Latin. But the French law-
tetms, as being more significant, were still, and are
now, continued in general use. In the rclgn of George

,an #et was passed requiring that all the records
should be enrolled in English. Whether or, not the
change has produced the desired effect, and partics
are now better than heretofore acquainted with what-
ever is said for or against them, may be doubted.
But an appearance, at least, of mystery haa been
removed.

The following is a specimen of the extraordinary
jargon, composed of English, French and Latin,
which was spoken at one time by the lawyers. It is
taken from minutes of charges delivered to different
grand juries, by Sir Geo. Croke, judge, in the reigus
of James I and Charles I. The jury are directed to
inquire, “de ceux que voila purtraiture le picture del
Dieu semble al un homme one gray beard; car ceo
est un damnable offence, il n’est d’etre measures.
Heaveu is his®tlirone and earth is his footstool, et pur
ceo ils que voile, undertake de measure. Dieu doyent
ruents, higher than the heavens cujus mensura (com-
mene un dit) est altior calo, latior terra, et profundior
mare.” In another place he informs the grand jury,
“Car jeo dye pur leur, amendment, ils seant semblable
als vipers laboring pur eat out the bowells del terre,
which brings them forth. De Jesuits leur positions
sont damnable, La Pape a depuser Royes, ceo est le
badge ct token del Antichrist. Do;fezs etre, careful a
-discover eux. Receivers of stolens goods are sem-
blable a les horse leaches, which still cry, Bring,
Bring.” The fashion of speaking French in this
country in ancient days, produced a most extraordi-

5‘!:
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nary jargon of which law-French is the logitimase-da .
scendant. It is to this jargon that Chaucer alludes in'
his prologue to the Prioress’s Tale.

¢ And French she spake ful fetously,
After the scole of Stratforde at Bowe,
For Frenche of Paris was to her unknowe.”

After this time, to pronounce law-French like French,
at the exercises or mootings in the inus of court, was
punishable. It is not likely, however, that many
convictions ensued this law. In Chaucer’s days, the
lawyers seem to have been fond of using their elegant
tongue, not simply in their pleadings, but also in con-
versation. ¢ The man of law” in the Canterbury
Tales, says,

“ Hoste (quoth he) de pardeu jeo assent.’”’*

The enormous size of our law libraries is an evil
of comparatively recent growth. At the beginning
of the 17th century, Dr. Wynne told Mr. Justice
Finch, and with a sneer, as though he held it a re-
proach, “that all the common law books in the realm
might be carried in a wheel-barrow.”” Quaint old
Fuller treats the matter in another light. «I can-
not but admire,”” he says, “at the comparative paucity
of the books of our common law, in proportion to
those written of the civil and canon law. Oh, how
corpulent are the corpuses of both those laws! be-
sides their shadopos are far bigger than their bodies;

* From an ancieﬁ‘; m?milscript quoted by Hickes in the pre-
face of his Thesaurus, we learn that Fnglish begun to be the
language in which schoolboys construed theit lessons in the
reign of Richard the Second.
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ffedie- glosses larger than their text. Insomuch, that
’!p?svmay bury two thousand pounds and upwards, in
the purgxase, and yet hardly comprise a moiety of
them:"&hereas all the writings of the common law
with all the year books belonging thereunto, may be
bought for threescore pounds or thereabouts.”s

Coke, in his preface to his reports, speaks thus of
the principal works in the law libraries of his time.
“To the -former reports, you may add the exquisite
and elaborate commentaries of Master Plowden, a
grave man and singularly learned; and the summary
and fruitful observations of that famous and most
reverend judge, Sir J. Dyer, late chief justice of the
Common Pleas, and mine own simple labors: then
have you fifteen books or treatises, and as many of the
reports, beside the abridgements of the common law;
for I speak not of the acts and statutes of parliament,
of which there be divers great volumes.” From this
we may gather, that in Coke’s time,a lawyer was comn-
pelled to be acquainted with something more than
thirty-six volumes; and, having them on his shelves,
he was considered in possession of a complete law
library.* In ancient times, the reports, which now
form so large a proportion of a lawyer’s library, were
undertaken, according to Coke, by «four discreet and
learned professors of the law, selected by the kings of

* For the information of our legal friends, we beg to,give a
list of what would have been considercd by 3 lawyer of Eliza-
beth’s time a tolerably well* furnisited law ljbrary. The Year
Books Keilway, Plowden, Dyer, Coke: these were his “re-
ports.”” The text-books were Bracton, Fletd, Glanvil, Mirrour,
Littleton, Perkins, Finch’s Law sFitzherbert’s Natura Breviam,
Doctor and Studeht, West’s Symboleography, (an antici'Pation
of Bythewood’s Precedents,) and Crompton on Caurts.
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this realm. Their duty, he states, as being “{g
port the judgments and opinions of the. revm‘&ﬁ&
judges, as well for resolving of such doubts, d qne?‘
tions wherein there was diversity of opinion, s to fix
the genuine sense and construction of such statutes
and acts of parliament as were, from time to time,
enacted.” These reporters received a stipend from
the king. [Pref. Plowden, Rep.] The period during’
which the proceedings of the court were thus reported
is uncertain.  Sir Edward Coke considered that it
commenced with the reign of Edward IlI, and ended
with that of Henry VII. Douglas, in his preface to
his reports, says, that it terminated in the beginning
of Henry the Eighth’s reign. (See also Pref. to 5
Mod. 6.)

It is generally supposed that the Year Books—a set
of reports in law French and extending from the
times of Edward II to those of Henry VIII, or, at
least, a portion of them—were the work of these sti-
pendiary reporters. In reference to the Year Books,
Roger North observes, “it is obvious what defer-
ence ought to be had to them, more than to the
modern reports; for, passing by their very short and
material rendering the sense of the pleaders and of
the court, it must be observed that the whole cause,
as well the special pleadings as the debates of the
law thereupon, were transacted or alleged at the bar;
and the prothonotaries, ex-officio, afterwards made
up the records'in Latin. nd the court often con-
descended to discourse with the serjeants about the
discretion of their pleas, and the consequences, with
respect to their clients. vind the cowrt did all they
could to prevent errors and oversights.”

The first collection of reports after the year books,
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tgat of Edmund Plowden, whom Damcg Bar-

gton has denominated “the most accurate of all
mpm' *This eminent man, after spending three
yeals ‘4 Cambndge in the study of philosophy
and med!cine, began, probably at some Inn of Chan-
cery, in his twenty-eighth year, to apply hlmself to
legal studies; but shortly afterwards, for a’ reason
\not known, entered at Oxford, and was, in four
years, admitted by that university to practice physic
and chirurgery. In the thirty-fifth year of his age
he resumed his legal studies,and was soon, tosborrow
the quaint expression of Anthony & Wood, ¢ accounted
an oracle of the law.”” His rise in his profession
was much obstructed by his adherence to Catholie-
ism; but his reputation was extensive, both for
honesty, law, and industry. “ And, an excellent
medley is made,” says old Fuller, “ when honesty
and ability meet in a man of his profession.” It
is said, so devoted was he 1o his books, that for
three years he never went out of the Temple. His
famost cominewtaries, embracing reports of cases dur-
ing the reigns of Edward VI, Mary, and Elizabeth,
were published in 1571. For the most part, these
reports were revised by the judges, whose opinions
they contain.

To these, followed the reports of Sir George
Croke,* a worthy judge, who is described by Sir

* Croke was descended from an ancient family, wiose real
name was Le Blount, which in gonsequence of their having
taken the losing side in the wars of York and Lancaster, they
changtd to Croke. Croke’s reports dre -usually quoted accord-
ing to the reigns to which they refer—Elizabeth, James, Charles.
A little barrister, named Morgan, in arguing a case in the King's
Bench, quoted so frequently from Croke Charles, Crokes James,
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Harbottle Grimstone, as having ¢ attained to 8
found j'udgment and science in the laws of the 1a
and to a singular intelligence of the true roasons
thereof, and principally in the forms of goo#*plead-
ing.”” ¢« He heard,” says Grimstone, “ patiently, and
never spake but to purpose,and was always glad
when rhatters were rcpresented unto himn truly and
clearly: he had this discerning gift, to separate the '’
truth of the matter, from the mixture and affection
of the deliverer, without giving the least offence.
He was resolute and steadfast for truth; and as he
desired no employment for vain glory, so he refused
none for fear; and by his wisdom and courage in
conscionably performing his charge, and carefully
discharging his conscience and his modesty in spar-
* ingly speaking thereof, he was without envy, though
not without true glory.”” These reports were origi-
nally written in law French, but not being published
until 1571, when they were given to the world, by
Sir Harbottle Grimstone, Croke’s son-in-law, the editor
was compelled to translate them in consequence of an
ordinance of the long parliament to which wé' hdve
already adverted. Grimstone appears to have felt this
necessity a great grievance; for he observes, in a note

anc Croke Elizabeth, that the whole bar became convulsed with
laughter, and he, in consequence, obtained the soubriguef of
 Frog Morgan.”” This worthy advocate was remarkable for
his dinfinutive stature. The following anecdote has been
related of him, as of many others, Before he was much knowp
at the bar he was beginning to open a case, when Lord Mans-
field, in a tone of grave rcbuke, addressed him, ¢ Sir, it is-usual
for counsel when they address the court to stand up.” 1 am
standing, my lord,” screamed Frog Morgan “1 have been
standing these five minutes!”
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is preface, that  there be certain legal formalities
ceremomes peculiarly appropriated and,anciently
mmmugd amongst us; so as they seem now to be
essentidls of the law itself; and such I conceive are
the writings of the orders and records of courts in
such peculiar hands, the printing of law reports in
their proper letter and native tongue.” In accord-
ance with this view, and determining to sacrifice no
essential of the law that he could help, he printed
these reports in black letter. He observes, “this
book passcth in surety of law, most of our Yormer
reports, which were chiefly composed of the sudden
speeches of the justices, upon the motion of cases by
the serjeants and counsellors at the bar. But most of
the cases herein, are matters of law tried upon
demurrer, or by special verdict, containing matters in
law, which both were debated by those of the bar
and bench, to the uttermost; and in the end allowed,
or, for the cause shown, disallowed.”

In modern times, reporting, like all other branches
of law-literature, has been pursued as a source of
profit, 4nd a means of obtaining notoriety. The
consequence has been, that our reports and text
books have become numerous and lengthy—costly to
the purchaser, to becoine profitable to the seller.

A young man desires to become known to the great
brief-giving world. In vain has he, for many terms,
displayed himself, duly apparelled in wig and gown
in « King’s or Common Bench;”” in vain at circuit
oresession’s ball has he flirted with the Yair daugh-
ters of, wealthy attorneys, or handed, with seducmg
air, Mrs Sub-peena to supper; his table remains. as
nude as ever, his fee-book fs empty of figures. Ic
forthwith makes up his mind To wriTE A Hoox.
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"And 16! he ‘inditeth ane—Cruise’s Digest, eked

with Sugden’s Vendors and Purchasers afford ™
“materials for one half; a few precedents copi
from Mr. A. B ’s MSS. during phpilage,
and a half-dozen modern acts of parliament, serve
admirably to swell the volume—its price, and its
author’s reputation. A succession of productions of
this kind succeed in nine cases out of ten, in forcing
a young man into notice; and to this fuct we may
ascribe 1o inconsiderable portion of the books we
have.. An eminent barrister said the other day
that if matters went on as they promised to do,
he should be pointed out as the ouly man in Lin-
coln’s Inu, who had not written a book. The nu-
merous changes that are effected every session in
different branches of our law, contrihute something
towards this overwhelming increase of law literature,
interfering, however, sadly with works whose pub-
lication they just succeed. A publisher of a well
known work on Criminal Law, had just brought out
a new edition, when Sir Robert Peel’s acts passed.
It is said, he immediately applied to the statesman
for compensation!

A certain special pleader was one day stating a
variety of objections to the alterations introduced
into the practice of our common law courts. These
ovjections were clearly shown untenable by the indi-
vidual with whom he was conversing: on which, find-
ing himself pressed, he exclaimed, « all you say may
be very goed,but I have just published a new editjon
of my book, and more than one half will be left upon
my hands.” Dean Swift has said that if books and
acts of parliament continded to increase, as they were
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ing in his time, it would become impassible to be a
wyer.”

' Much of the evils which the increase of the law
has inflicted on the lawyer, have resulted from the
number and complexity of the acts of Parliament
which the legislature in their wisdom have passed.
The titles of some of these acts are really curiosities.
Take the 23d Geo. II, cap. 26, for example, “ An
s act to continue several laws for the better regulating
of Pilots for the conducting of ships and vessels from
Dover, Deal, and the Isle of Thanet, up the rivers of
Thames and Medway; and for permiiting ‘rmin or
spirits of the British Sugar plantations, to be loaded
before the duties of excise are paid thereon; and to
continue and amend an act for preventing frauds in
the admeasurement of coals in the city and liberty of
Westminster; and for ascertaining the rates of water-
carriage upon the said river; and for the better regu-
lation and government of seamen in the merchant
service: and also to ameud so much of an act made
in the first year of the reign of King George I, as
relates to the better preservation of salmon in the
river Ribble; and to regulate fees in trials at assizes
and nisi prius, upon records issujng out of the office of
Pleas of the Court of Exchequer; and for apprehend-
ing of persons in any county or place; and to repeal
so much of an act made in the 12th year of the reign
of King Charles the Second, as relates to the time

* Lord Thurlow had once a dispute with the Earl of Stanhope
respecting a certain act of Parliamtnt. Upon investigation, it
appeared that the chancellor was wrong—* Oh!” he exclaimed, ,
in his gruff tones, *d—n the act, I ecan manage well enough
with the common law; jbut as t the acts of parliament the devil
himself couldn’t Tecollect them all.”

Yor.II.—6
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dunng which the office of Excise is to be kept opeu
each day for the future; and to prevent the stealm&
or destroying of turnips; and to amend an act madg
in the 2d year of his present majesty, for the better
segulation of attorneys and solicitors.”  From the
number of Sllb_]ects thus comprised in one enactment,
the lawyer is compelled, in order to ascertain and
possess the law on a certain subject connected with
his profession, to search through a variety of pro-:
visions bearing no relation whatever to the matter of
his inquiry.

The number of acts of Parliament which at present
incumber the statute book, is most appalling. Many
of them are ohsolete; the purposes for which they
were enacted no longer subsist, and some doubts have
been entertained whether courts would carry them
into effect. ~ Still they continuc to swell the bulk of
Jthe library, and to diminish the gains of the lawyer.
By the sth and 6th Edward V], c. 23, it is enacted
that no person shall make, to the intent to scll, any
quilt, mattress, or cushions, “ which shall be stuffed
with any other stuff than feathers, wool, or flocks,”
upon pain of forfeiting the same. By the 3d and
4th Edward VI, c. 19, it is enacted that no person
should buy any manner of oxen, or other cattle, ex-
cept “in the open fair or market,” and except for the
tcam or dairy, upon pain of forfeiting double the
value. There is an exception in favor of butchers.
This dct is confirmed by the 15th Car. II, c. S.
By the 25th Henry VI, c. 13, it is enacted that no
persort shall keep more than 20,000 head of sheep,
upon pain of forfeiting three shillings and fourpence

per sheep. ¢
It has been said by constitutional writers—the
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pﬁmse is somewhat profanc—that Parliamént is om-

wipotent. De Lolme has declared it can do every
thing except maké'® man a woman, or a woman a
man. Thisopinion of its own power, Parliament itself,
at-different times, appears to have entertained. It
the days of “Bluff King Hal,” it passed ¢ an act for
the abolishing of diversity of opinion in certdin arti-
cles concerning Chfistian religion.” (31 Hen. VIII,
‘c. 14) In the reign of George III, a bill was in-
troduced into the House of Commons for the im-
provement of the Metropolitan watch. In shis bill
there was originally a clause by which it was enacted
that the watchmen should be compelled to sleep dur-
ing the day. When this clause was read in com-
mittee, a gouty old baronet stood up, and expressed
his wish that it could be made to extend to mem-
bers of the House of Commons; as podugra had, for
many nights, to his great discomfort, destroyed hi
sleep, he should be glad to come under the operation
of the enactment!

The carelessgess with which our acts of Parliament
are prepared is most remarkable. Lord Stanhope,
in a speech in the House of Lords in 1816, mentioned
that in a certain statute the punishment of fourteen
years’ transportation was imposed for a particular
offence, “and that upon conviction one-half thereof
should go tothe king, and one-half to the informer!”
It is not difficult to surmise how this mistake arose.
The punishment, as originally inserted iu the Uill, was
a™fine, for whick transportation was afterwards sub-
stxtuted and when the alteration was made, suflicient
care was not taken to see what other changes were
thereby rendefed necessarf.*

"% The following is the title of a modern act (5 and 6 Willian
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We need hardly pursue this subject any further.”.”
" In allusion to the great increase of law books which'
took place in his time, Lord Mansfield has observed
that «it did not increase the gquantity of neeessary
%eading, as the new books frequently superseded theold,
When I was young,” he adds, “there were few per-
sons who would confess that they had not read a con-
siderable part of the year books, whereas now no oné .
would pretend to have done more than, in very par-
ticular cases, to have consnlted them.” Old Serjeant
Maynatd, whom Roger North admits to have been
“the best old book lawyer of his time,” had according
to the same authority, « such a relish of the Old Year
Books, that he carried one in his coach fo divert Ais
time in travel, and said he chose it before any com-
edy.” To those who share the learned serjeant’s
taste, the year books are still open; but it is an un-
@loubted advantage to the great body of our lawyers,
that they are spared the necessity of a constant pe-
rusal of these ponderous folios, with their pajpful
type, and crabbed style. Charles Yorke told Dr.
Warburton, that if Blackstone’s Commentaries had
been pubhshed when he began the study of the law,
it would have saved him the reading of twelve hours
in the day.
This work, which has proved of so much advan-
tage to the law student, was on its appearance greeted
with the sneers and whispered censures of many of

1V, c. 8); “ An act for the more effectual Abolition of Oaths affd
Affirmations taken and made in various departments of the State,
and to substitute Declarations in lieu thereof; and for the more
entire'suppression of voluntary and extra-judicial Oaths.” The
following name given to an act is quite Homeric: * The stage-
coach Qutside Passengers’ Numerical Limitation Act.”
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our black letter lawyers. It became the fashion
a:mougst a certain class to deery it. A gentleman,
Rot long since dead; was told by one who prided him-
self on being of the old school, that there was scarcely
onhe page in Blackstone in which there was not one,
false princigle and two doubtful principles stated as
undoubted law. Horne Tooke, who was ajways am-
bx;xous of a legal reputation, declared ¢“that it was a
good gentléman’s law book, clear but not deep.”” It
was in short, obnoxious to one charge, viz, that it was
intelligible. Mr. Hargrave is reported to haye said,
that “any lawyer who writé# so clearly as to be intel-
ligible was an enemy to his professicn.” This will
paccount for the unfavorable reception which Black
stone’s Commentaries met with from some.



CHAPTER IIIL
SKETCHES OF EMINENT LAWY ERS.

Sir O. Bridgeman—Lord Macclesfield—Sir W. Blackstone~
Lord Chancellor King—Lord Alvanley—Fearne—Bradley—
Pigot<-Sir Julius Cmsar—Mr. Justice Burnet—Booth—Sir
Thomas Plumer—Lord Gifford—Sir W. Grant—Sir John
Leach.

-

WE subjoin a few notices of some eminent lawyers
of whom we have hitherto said nothing.

Sir OrLANDO Bripceman has been called by Mr.
Serjeant Hill, the father of conveyancers. He was
attached to the monarchical party during the troubles
in the reign of Charles I; and when the parliament
party obtained pre-eminence, he, with others, refired
into the country and applied himself to the practice of
conveyancing. ¢ Betaking himself to his chamber,”
says North, ¢ he became the great oracle not only of
his fellow-sufferers but of the whole nation in matters
of law—his very enemies not thinking their estates
secure without his advice.”” A poet, if his claim to so
high a title will be admitted, has thus celebrated his
praises—

«To those excellent conveyancers, Sir Orlando Bridgeman
and the worthy Mr. Godfrey Palmer:

']
Wise Greece and Rome did this in both’combine
'f'o makéPaddresses to the Delphian shrine;
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And with Divine Apollo to advise,

Waa the preludium to an enterprise.

Few Englishmen dare purchase an estate

Unless your wisdom’s ungophisticate

The title vouch. Ye can stop Hymen’s way:
For portions, jointures, both sexes must pay

Due thanks. Wise fathers ranters keep inawe,
Craving from ye, the oracles of law, hd
Help to entail their lands; whilst yourselves be
Tenants of riches, of renown, in fee.”

Sir Jeffrey Palmer, to whom these verses were
equally addressed, was, like Pridgeman, warmly zea-
lous for the royal cause. “ During all the troubles of
the times,” says Roger Notth, ¢ he liyed quiet in the
Temple, a professed and known cavalier; and no
temptation of fear or profit ever shool his principle.
He lived then in great business of conveyancing, and
had no clerks but such as were strict cavaliers. One,
I have heard, was so rigid that he could never be.
brought to write Oliver with a great 0. And it was
said, the attorney (Palmer was made attorney-general
on the restoratidn) chose to purchase the manor of
Charleton because his master’s name sounded in the
style of it.”” .

In 1682, he published ¢ Bridgeman’s Conveyancer;
being sclect precedents of Deeds and Instruments.”’
Upon the dismissal of Lord Clarendon, the great seal
was given to Bridgeman; but, according to Burnet, his
practice having lain so entirely in the common law,
he did not seem to know what equity was. « He
labored very much,” says Roger North, “to please
everyboddy; and that is a tempet of ill consequence
in a judge. It was observgd of him, that if a cause
admitted of diters doubts, which the lawyers call
points, he would never give all on one side,but either
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party should have somewhat to go away with.” His
torians, following Burnet, have gcnerallyeﬁld that t}le
chancellorship was taken from Bridgeman because he
refused to put the great seal to a proclamauon, dis-,
peusmw with some penal laws; but this is untrue.,
There is no reason to doubt that his advanced age was,
the true, as well as the ostensible, cause of his resig-.
nation.

Although the profession have always consxdered.
TromMAs PARKER, Lorp MAccLESFIELD, il point of
abilitizs, as having worthily filled the seat of Lord
Nottingham and Lord Somers, his name is almost un-
known to the public, except in reference to his un-
happy fate. He is said to have practised in Derby,
as an attorney, for some years before he was called
to the bar; but, as one of his biographers has ob-
served, this is probably a mistake, as he entered at
the Inner Temple, in 1683, and was called in 1691,
“not many months after the expiration of the re-
quired term of studentship.” He soon rose to dis-
tinction a$ an advocate; and, being. elected member
for his native town, Derby, became, in parliament, a
powerful supporter of the whig administration. He
took an active parl as one of the managers in the
impeacliment of Dr. Sachevercll—one of the most ill-
advised, and that is saying a good deal, that the whigs
were ever engaged in. His political services soon ob-
tained him his desired reward,and, on the death of Sir
JohnHolt,lie was appoiuted chiief justice of the Queen’s
Bench. It is to this that Defoe alludes. Addressing
the high church party, who regarded Sacheverell as a
martyr, he says, “you are desired to take particular
notice of her Majesty having severely punished Sir
Thomas Parker, onc of the managers of the House of
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Commons for his barbarous treatment of the doector,
in pretending in a long speech to show, as he called it,
the impertinence and superficial jingle of the doctor’s
speech. Her Majesty being, as you know, heartily
concerned for this prosecution, hath testified her care
of the doctor’s character, in most justly punishing that
forward gentleman, having condemned hini for his
boldness to perpetual confinement, being appointed to
the constant drudgery of Lord Chief Justice of the
Queen’s Bench; a cruel and severe sentence indeed!”
When Lord Cowper resigned the great seal dn the
formation of the Harley cabinet, strong efforts were
made to induce Parker to accept it; but they were
unavailing. Taving been created Lord Parker, Baron
of Macclesfield, by George the First, shortly after his
accession, Parker was, in 1718, on the final retire-
ment of Lord Cowper, appointed Lord Chancellor,
and in 1721, created Viscount Parker and Earl of
Macclesfield. After this, honors were showered upon
him with a bountiful hand, by his royal master, who
seems to have beeome greatly attached to him. His
fall, however, was as sudden as his rise.

Shortly after the unfortunate failure of the South
Sea speculation, it became known ‘that a Mr. Dormer,
one of the masters in chancery lately dead, had been
engaged very deeply in the speculation, and had ap-
plied money of the suitors, which was in his hands, to
defray his losses. The amount so appropriated was
nearly £60,000. The indignation in the public mind,
when this fact became knownj was excessive-—and,
at last, rumors began to circulate, involving the cha-
racter of the chancellor himself. These were not
a little promoted by Georg'e, Prince of Wales, who
considered that Lord Macclesfield had, by a,judgthent
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he had given, when chief justice, unjustly deprived
“him of his parental rights. The chanéellor ﬁndm§
the storth increase, at last, resigned the great sealf
But his cunemies, not satisfied with thus driving him
from Lis office, a motion was made, and ultimately
carried, in the House of Commons, to impeach him.
In the articles of impeachment, he was charged with
having appointed masters in chancery, extorting from
them severally sums of money, varying from ght
hundred, to six thousand guineas—they declared
the masters he had appointed were persons of incon=
siderable substance and credit, and that he had repre-
sented them as being otherwise—that he had connived
at the payment of the purchase money of their offices
out of the suitors’ money in their hands, and that in-
ducemeuts had been thus held out for needy persons
to bid high for these places, seeeing how easily they
mig!t pay the purchase money—and that embezzle-
ments to a great amount had been, conscquently,
practised in the offices of several of the masters.
They further charged him with having assisted the
masters in concealing their defalcations—with having
borrowed, for his own use, large sums from them, out
of the suitors’ funds, and, finally, with haviug, cor-
ruptly and improperly, nominated a receiver to the
estates of an infant, contrary to the nomination of the
testamentary guardian, and in contravention of the
statute of wards and liveries.

In"support of the two last articles, no evidence
was adduced. To the others, the ex-chancellor re-
plied, that the sums he had received from the masters
after their admission, were the voluntary presents,
which were usually made on such occasions,* that

* Stat. 12 Rich. 11, c. 2, prohibits the chancellor, &e., from



SKETCHES OF EMINENT LAWYERS, 67

the persons he had oppointed masters, were, in every
respect competent to their offices, and that he had

nqt countenanced the masters in concealing gheir de-
félcatipns. The evidence against him on these points
was clear, and the lords found him guilty, and he was
adjudged to pay a fine of £30,000 to the king. The
king, conscious that, however guilty his favorite might
be, he had been attacked only because he was his
favorite, declared his intention to pay the fine himself;
and, by his direction, Walpole paid £1000 towards
it. Neoxt year, the minister intimated to Lord ,Mac-
clesfield, that he was ready to pay another instal-
ment of £2000. Unfortunately, a month or six
weeks was allowed to pass beford the earl sent for

making justices of the peace or other officers, ¢ for any gift of
brocage, favor or affection.”” This act, however, although
never repealed, had been, it is said, frequently disregarded in
practice. When Lord Macclesfield on his trial, was about to
call witness to show this, and prove that he had done no more
than his predecessors—Lord Townsend stood up, and exclaimed,
“My lords! I hope,that you will not suffer witnésses to be
produced, for this purpose; for that will only show that this
sort of corruption is Aeredilary!”” It is observed, that before
Lord King, who succeeded Lord Macclegficld as chancellor, ac-
cepted the office, the salary was increased by £3500 a-year, in
order, as it was said, to compensate the chancellor for his loss
of profit, occasioned by the judgment of the Lords, in Lord
Macclesfield’s case. Again—Lord Chancellor King in a speech
observed, that when the Lords were discussing a bill to pre-
vent the Lord Licutenants of counties selling the clerkships of
the peace, a Lord moved the insertion of a clause, forbxddmg
the sule of masterships in chancery, which, upon a division, was
negatived. 'The 12 Geo. I, ¢. 32, which has created the office
of Accountant-General of the Court of Chancery, has precluded
the possibility of any improper ust of the suitors’ funds for the
future.
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-the money, and in the mean time the king died; and
Walpole said, that as he and the king had a ruaning .
accoung‘he could not tell at once in whose favor the
balance was, and he consequently was unable for
the present to pay the promised sum. Lord Mae-?
clesfield never could succeed in getting any. of it.
The .ex-chancellor survived his fall by six years.
A strange anecdote is told respecting his death. A
few days before it happened, Dr. Pearce, Bishop of
Rochester, called on him, and found him walking up
and down the room, suffering from a stranguary
which he had, and which he said had come the night
before. He then said to the bishop,  my mother died
of this, the eighth day after it came on, and so shall
1> On the eighth day Dr. Pearce ¢4lled on him, and
found him in bed,dying. Standing round his bedside
were his son, and Lady Parker, and Mr. Clarke, after-
wards Sir Thomas, and Master of the Rolls. About
ten at night Lord Macclesfield cried out, ¢ is my phy-
sician gone?”” and on being told that he was, immedi-
ately exclaimed, “and I am going too; but I will
close my eyes myself—"’ which he’did, and instantly
expired. With all the corruption proved against him,
he was an able lawyer and a worthy man—liberal
towards men of letters—and universally beloved by
all admitted within his circle.

The following anecdote has been related of him.
In order to prgem the violation of the law, and to
discourage the practice of travelling through the town
of Abingdon, in the time of divine service, the mayor
of the corporation ordered a rope to be thrown across
the principal street. When Lord Macclesfield was
about to pass, on his journey, he found the proper
officers at their post, who refused to lower the rope
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S0 thie service was ended. Instead of resisting the
wd&r Lord Macclesfield quietly descended frofn his
e, and entered the church, where he yemained
nndf he conclusion of the service, when he re-entered
his " carriage, and expressed his approbation of the
“vegulation.
* Sir WiLLiAM BLACKSTONE, the author of the well-
“kvown “ Commentaries on the Laws of England,”
wab the son of a silkmercer in Cheapside; and, losing
his father when very young, received his education at
Charter-house and Oxford. Being anxious to ‘obtain
a professorship at his university, when the chair of
civil law became vacant, he solicited and obtained the
interest of Mr. Murray (afterwards Lord Mansfield),
with the Duke of Newecastle, chancellor of the uni-
versity. During the interview that Blackstone had
with his grace on the subject, the duke, addressing
him, said, *Sir, I can rely with confidence upon the
judgment of your friend, Mr. Murray, as to your
competency to deliver law lectures in such a manner
as may prove beneficial to the students, and I do not
doubt that I may safely rely on your exerting your-
self on our behfilf, whenever any thing*n the politi-
cal hemisphere is agitated in the university.” « Your
grace,” replied Blackstone, “may be assured that I
will discharge my duty of giving law-lectures to the
best of my poor ability.” «Aye? aye!”’ said the
duke, “and your duty in the other branch too.”’. Mr.
Blackstone merely bowed an_assent, and in a few
days Dr. Jenner was appomted to the vacant profes-
sorship.
After struggling at the bar for seven years, with
scarcely any success, he resolved to abandon his pro-
.'Vor. IL.—7%
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fessional prospects, and retire to his fellowship, This
he did, and began to execute a plan he had previonsly
formed, of delivering lectures upon the laws of Engs
land. The novelty of this design did not prevent the
formation of a numerous class, for whose assistance,
by way of a syllabus of his course of tuition, he pub-
lished*An Analysis of the Laws of England.”

Mr. Viner having bequeathed, together with other
valuable property, the copy-right of his % Abridge-
ment” to the university, for the endowment of a pro-
fessorghip of the common law of England, with cer-
tain fellowships and scholarships attached, Blackstone
was unanimously elected the first Vinerian professor.
This immediately brought him intq notice. It has
been said, so greatly were his lectures admired, that
he received an invitation from the preceptors of the
prince of Wales (afterwards George 1II), to deliver
them before his royal highness; but this offer Black-
stone was compelled to decline, as it would have been
incompatible with his duties at the university, After
this he returned to the bar, where he obtained consi-
derable practice. He was appointed solicitor-general
to the queen, and, in 1765, published the first volume
of his “Corimentaties.”” In the course of the four
succeeding years, the three other volumes appeared.
For this work, which has obtained so great a popu-
larity, the author is said to™have received but a
triffe.  It, however, tended very considerably to ex-
alt his fame, and probably paved his way to the
bench, to which he was ultimately raised. He died
in 1780. His manner is said to have been stern and
forbidding. His temper was irritable to an extreme,
in proof of which the fullowing anecdote has been
related.  Shortly after he had taken his doctor’s
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degree, he called at the shop of a bookseller, wrth“
whom he was in the habit of dealing. The bookseller
intending to address him in a particularly respectful
manuer, called him, in the course of conversation—
Doctor. Upon this, Blackstone burst into a violent
rage, and stormed and raged so vehemently that the
unfortunate and offending bibliopolist at one tithe ap-
prehended that he should have been obliged to send
to St. Luke’s for assistance!

.. ‘Bevere and punctilious as a judge, his private life
was not stained by any vices. Lord Stowell, says,
that «though a sober man, he composed his Com-
mentaries with a bottle of port before him, and found
his mind invigotated and supported in the fatigue of
his great work by a temperate use of it.”

As a public man he left few records of his gene-
ral. usefulness. In the service of Ais university,
especially of Ais college, and in the improvement
of ks native town (Wallingford), he is said to have
exerted himself with laudable industry. The new
western road ovgr Botely-canseway is said to have
been planned by him; and his motive in its design
is said to have been, not only a regard to general
convenience, but a wish to improve the value of
the property of a nobleman, in the settlement of
borhose -affairs /e had been engaged. His services in
the cause of law reforms are soon recorded. In his
day, our criminal jurisprudence was written in letters
of blood; his labors in this department were fo aid
in the establishment of penitentiaries. The system
by which rights were enforced, and property was pro-
tected, was in his time tardy in iis operation, both
expensive and gumbrous--he effected no change in
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this branch of our law, except in odtaining for the
Judges an increase of salary.

Lorp CrancerLLor KiNne was nearly related to
the illustrious Locke, and was the only son of a grocer
and drysalter in Exeter. Originally intended for the
same trade as his father, he, however, by diligent
study, and by the production of a very successfnl
work on diviunity, in his twentieth year, induced his
friends to emancipate him from the counter, and allow
him te prosecute his studies for the bar, to which,
after nine years diligent and profitable application,
he was called in 1688. He obtained an almost im-
mediate practice, and in 1700 took his seat in par-
liament, where he sat under the Whig banner. He
derived considerable advantage from a correspond-
ence with Locke. In 1705, he was made recorder
of Glastonbury, and, in a year or two afterwards, he
obtained the same office in the corporation of Lon-
don, with knighthood. He gained much celebrity
by his defence of the noted Whiston, on which oc-
casion his theological knowledge stood him in good
stead, as also in the famous case of Sacheverell.
Upon the removal of Lord Trevor in 1712, Sir
Peter King was appointed to his seat and sworn o
the privy council. Very little is known of the man-
ner in which he executed his dnties; but if we may
credit the Duke of Wharton in the True Briton,
he deserved great praise. We may cite one amusiug
instance of a case in «which he had to decide. An
indictment was preferred against a country gentleman
and his farm servant for slitting the nose of a gentle-
man of the name of Crisp, with intant to disfigure
and maim. In order to avoid the conscquences of
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fheir being found guilty under -the act 22 & 33 Car.
IL, c. 1, the counsel for the defendants pleaded that
they intended to murder the man, not to disfigure:
‘him! The judge, however, speedily disposed of this
plea; During his chief-justiceship, complaints were
made that the Fleet prisoners were immured in un-
- wholesome confinement in the prison. The excuse -
was the insecurity of the prison. ¢Then you may
raise your walls higher, but there shall be no prison
within a prison,” was King’s.memorable reply.

In 1725, upon the disgrace of Lord Macclesfield,
King was raised to the chancellorship and peerage,
with a pension of £6000 a-year added to the usual
emoluments of office, which, as compensation for the
decision, that the sale of subordinate offices was
illegal, was increased by £1200. The first, and, in
fact, the most important duty which he had to under-
take, was providing securities against the recurrence
of similar frauds to those to which Lord Macelesfield
was a party. This he did well—but after that, little
praise can be accorded to him: his intellectual and
physical powers have been held unequal to the task,
though he labored until his health sank under the
exertions. In the year 1730, & lethargic disease of
an apoplectic character weighed down his energies;
but, throngh the good principles and strict integrity
of Sir Philip Yorke and Mr. Talbot, generally retained
by adverse parties, the suitors, according to Mr. Ben-
tham, experienced little injury therefrom. Most of
the cases, through the weals health of his lordship,
were heard at*his house instead of Westminster hall
or Lincoln’s inn. His decisions, however, did not
always give such satisfactfon as some suppose, which
is proved by the many cases subsequently impeached

7¥
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or medified. Whiston  accuses him of coldnesd
towards his old friends and the principles of his
" youth; and relatgs an anecdote, which we may give
in his own words: “When I was one day talking
with the Lord Chief-justice King, one brought up
among dissenters at Exeter, under a most religious,
christian, and learned education, we fell into a dis-
pute abaut signing articles which we did net believe,
for preferment; which he openly justified, and plead-
.ed for it, that we must not lose our usefulness for
scruples.  Strange doetrine in the month of one bred
among dissenters, whose whole dissent from the legal- _
ly established church was built on scruples. I re-
plied that I was sorry to hear his lordship say so;
and desired to know whether in their courts they
allowed of such prevarication. or not. He answered
they did' not allow of it. Which produced this re~
joinder from me, ¢Suppose God Almighty should be
as just in the next world, as my lord chief justice is
in this, where are we then?” To which he made no
answer. And to which the late Queen Caroline
added, when I told her the story, ¢ Mr. Whiston, no
answer was to be made to it.’’> In 1733, through
the decay of his bodily and mental facultics he relin-
quished the seals, and on the 25th-July, 1734, died
in the 66th year of his age. By his wife he had four
sons, all of whom successfully enjoyed the title, and
two daughters. The present Lord is a lineal de-
scendant .of the youngest son Thomas. His motto
was oné admirably adafted to the man, characteristic
and fitting; “ Labor ipse voluptas;” w' ich gaverise to
the folowing poetical effusion, with which we con-
clude our notice of Lord chancellor King:—
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Tis not-the splendor of the place,
The gilded coach, the purse, the mace,
Nor all the pompous train of sta
‘With crouds that at your Jevee wait,
"That make you happy, make you great,
But whilst mankind you strive to bless
With all the talents you possess;
Whilst the chief joy that-you receive
Arises from the joy you: give;
This takes the heart, and conquers spite,
And makes the heavy burden light;
For pleasure rightly understood,
Is m’y labor to do good.”

Sir Ricmarp Peeper ARpEN, afterwards Lomp
ALvaNLEY, was appointed Master of the Rolls in
1789,and Chief Justice of the Common Pleas in 1801.
His decisions in general gave satisfaction, and appeals
were not more numerous than under Sir Lloyd Ken-
yon. They were calculated at seven per cent. The
business of the court increased much, especially con-
cerning mercantile and theatrical matters; and disputed
wills, ill drawn.*From the mistaken adoption of legal
words and other causes, this was a matter of no light
diffienlty at times, when the ineaning was often doubt-
ful. On one occasion the counsel asserted that it wag
the duty of the court to find out the meaning of the
tesator. “ My duty, sir, to find out his meaning!”
exclaimed Lord Alvanley. “Suppose the will had con-
tained'only these words, fustun funnidos tantaraboo;
am I to find out the meaning of his gibberish?”> His
decision in the famous case of *Thellusson, conéerning
the absurd accumulation of property, contemplated
by this monomaniac, is wellknown. Arden wascreated
Lord Alvanley®at the same time that he was raised
to the chief seat in the Common Pleas. His warmth



e . SEETCHES OF EMINENT LAWYERS,

of temper sometimes engaged him in altercations with
« brother Best’’ and others; and, it is said, that his want
of gravity rendgged it impossible that he could have
justified the saying, “as grave as a judge;” that he
would laugh as merrily as a comic actor, and talk ina
loose careless manner, as if he had been the president
of a debating society, or a free-and-easy. Upon one
occasion, when trying a case in the Hall,and an act of
parliament was in question, a learned serjeant quoted

p a section of it, but wasinterrupted by Lord Alvanley’s
saying there was no such clause in the act.

« Why but, my lord, here it is,”” said the serjeant.

« Never mind, I tell you I have looked, it is not
there,”” retorted the judge.

« ] beg your lordship’s pardon, but here it is in the
book, read it.” )

The learned judge at length took the book, and
having read it, exclaimed, « Oh, true, here it is sure
enough, as sure as God is in Gloucester!”’

He is not to be ranked among the great English
judges; but a very respectable second place appears
to be about the position to which he is entitled. But
he did not enjoy this position long; for though the
duties were not such as to injure most men’s health,
but rather otherwise, his constitution was originally
weak, and he was seized with a mortal illness when
going to the House of Lords, to preside as speaker,
March 16, 1504, and died in three days afterwards of
inflammation of the bowels. His manner was ex-
tremly pleasant in seciety, and his company was
always courted by the stately Pitt, who enjoyed his
liveliness the more perhaps from his own want of this
attribute. His temper was rather quick and hasty,
when he went far to justify the Frenchman’s traves-
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tie of his name—Mons. Poorie Jrdent. "1t is rec
lated, that a friend of his.was once startled, when
‘Alvanley was just going to read prayers to his domes-
‘fics, according to custom, by his exclaiming « Will rio
‘one stop that fellow’s d——d fiddling?” One of the
gervants it appeared had remained behind, and was
amusing himself in a more agreeable manmer than
‘at the family devotions. But such resentments were
momentary, and the equanimity of lns temper was
always speedily restored. .
Cuaries Fearne was one of the most remark-
able men tiit ever adorned his profession. ' He had
received an excellent education, and was well versed
in the classics, and the mathematical and physical
sciences. He was an accomplished mechanic and
chemist, and had obtained a patent for dying scarlet,
and solicited -another for'a preparation of porcelain.
He had written in Greek an admirable treatise on the
Greek accent, and another on “the Retreat of the Ten
Thousand.” Heinventeda new kind of musket, smaller
but of greater power than -those in*use. When he
entered himself for*the bar, it was with no settled in-
tention of pursuing it as a profession; indeed it is
probably owing to bis misfortunes that he ultimately
applied his mind that way. It appears in his practice
of experimenting in chemistry, he thought he had dis-
covered the secret process by which the morocco
leather is dyed red. The-ingredient by which this color
is produced is kept secret by the Maroquomers of the
Levant. Flushed with this discovery, and the con-
viction that it would be the foundation of his formnes,
he connected himself in an evil hour with a needy and
unprincipled partner, who,Involving him in expenses,
i effect induced him to abandon the project andapply
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himself to the law. He told Mr. Bautler, that whén
he had taken this resolution, he burnt all his'books,
" which borenorelation to law, and wept over the flames:
He said, the books he most regretted, were the Homis
lies of Chrysostom, and the work to which the « gold~
enmouthed” preacher was himself so much attached —~
Aristophanes’ comedies.

He is said to have been employed by a solicitor in
the Temple, to abstractand arrange an intricate series
of papers, a task for which his “analytical head” es-
pecially qualified him, and which he discharged so well,
that it at once obtained for him a considerable busi-
ness. After he had acquired a certain reputation and
practice, he resolved to recur to his original pursuits,
and managed to contract his business to an extent just
sufficient to meet his wants and to enable him to give
up the rest of his time to experimental philosophy.
He invented a new kind of optical glass, a machine
for transposiug the keysin music; and gave many
useful hints in dyeing various kinds of stuff. These
he would call his dissipations. He was very fond of
aquatic recreations, and would often amuse himself
with his boat on the sea until the calls of business
became urgent, and then shaking off his indolence,
would apply himself to work. His application and
despatch were uarivalled. One trait of his character
deserves mention here. His father, who was not
rich, was at great expense in giving Fearne a good
education; and, on his entrance at the Temple, pre-
sented him with a few hundred pounds to buy cham-
bers and books. When his father’s will was opened,
Fearne found his name as co-legatee with a younger
brother and sister, Wel aware, hpw much the
family property had been diminished on his account,
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he refused to receive his share. « My father,” said
he, « by taking such tincommon pains with my edd-
cation, no doubt meant it should be my whole de-
pendence; and if that won’t bring me a competence,
a few hundred pounds will be a matter of no conse-
quence.” *

Mr. Fearne’s first publication was an Historical
Legi-graphical Chart of Landed Property in England,
which is an analytical table, exhibiting i one view
the tenures, mode of desgent, and power of alienation
of land from the Saxon times. This was followed
by the famous « Essay on the learning of Contingent
Remainders and Executory Devises.”” This was, in
the first instance, a short work of ninety-eight pages,
but in more recent editions, was greatly enlarged.

Raren BrapLry, the eminent convéyancer, was
another instance of how surely merit will subdne dif-
ficulties of the most formidable character. He was
born in the lowest ranks of life. The pursuits of his
earlier years are unknown—it is believed they were
as humble as hig origin. He soon, hewever, turned
his attention to the dJaw, and ultimately practised for
some time as an attorney, but conscious he was fit for
better things, resolved to enter himself for the bar,
which he did; and in due time was called by the
society of Gray’s Inn. He established himself as a
conveyancer at Stockton-upon-Tees, where he prac-
tised for upwards of half a century with the greatest
success. During this period he is said to havé ma-
naged the affairs of the whole of the county of Dur-
ham, and to have obtained a reputation amongst his
metropolitan brethren. They consulted him on many
points of the grgatest magnitude, and always treated
his opinions with the greatest deference. Several of
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hig‘p"npil@ became afterwards eminent, amongst whom
were the names of Ritson, Walker, and Holiday-—
names not yet forgotten. Although he lived in &
style of imposing magnificence, he died in the posses-
sion of a fortune of npwards of £40,000. This, by
bequest, he directed to be employed ¢ in the purchase
of books calculated to promote the interests of virtue
and religion, and the happiness of mankind.”” This
bequest was set aside by Lord Thurlow for uncer
tainty. That the physician who heals others, can
often not heal himself, and that the lawyer whose
artistic skill enables him to obtain fulfilment for the
desires of others, is often incompetent to secure the
fulfilment of his own, are truths too generally known
to require from us, in this place any ohservation on
this circumstance.

Narsanier Prcor was also a draftsman of the
most consummate skill. Excluded as a Catholic from
practising in the courts, he employed himself solely
as a conveyancing counsel, and acquired a business
and reputation never cqualled before. His drafts
were conspicuous for distinctness, and, if we may use
the expression, point. He did not resort to that
mode of obviating.the ill effects of carelessness or
ignorance which has sometimes characterized the
conveyances of a later day; namely, the introduction
of general words and sweeping clauses, under which
the interest meant to be conveyed must pass, even if
the particular words introduced will not serve their
end. . .

Sir Jurius CxEsar, the son of Casar Adelmare, an
Italian Physician’ of good repute, settled in England,
was born at Tottenham, in 1555, and after passing
through various gradations, was made judge of the
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Admiralty Court. From this, he was raised to the

mastership of the Rolls, which he held until his'death,
in 1636. He was a man of boundless benevolence,

and used, while presiding at the Admiralty Court, to

relieve the poor suitors so liberally, as almost to im-

poverish himself. ¢« A gentleman,” says Lloyd, # once

borrowing his coach, which was as well known, to the

poor as any hospital in the kingdom, was so followed

and encompassed by the London beggars, that it cost

him all the money in his purse to satisfy their impor-
tunity, so that he might have hired twenty hackney
coaches on the same terms.” The following lines are
from his pen, and deserve, from their quaintness, a
place in our collection. The first stanza was written

by his grandfather the Marquis of Winchester, when
asked how he had lived in the times of Edward
IV, Richard III, Henry VII, Henry VIII, Edward
VI, Queen Mary, and Queen Elizabeth.

¢ Late supping I forbear,

‘Wine and women I forswear;

My neck gnd feet I keep from cold;
No marvel then if I be old.

I am a willow, not an oak;

I chide, but never hurt with siroke.

¢ Never let wrath dwell in thy house;
Wrath reason doth subdue;

1t breeds sharp fevers, and by it
May sudden death ensue.

* Awake with Joy, arise with speed,
Attire thyself as thou hastaeed;
Wash hands and face, and eomb thy head;
Pray and peruse the holy read. *
When to thy calling thee apply,
Let not &xtortion gain thereby;

Vor. II.—8
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So that thou do to every wight,
As thou wouldst him to do thee right.”

We think we may with propriety notice Mr. Jus-
o1ceE Burner in this place. He was the third son of
the famous Bishop of Salisbury, whose feelings of
morality he scandalised by his wild excesses. While
at the Temple, he belonged to the association called
the Mohock Club, who borrowed their name from a
tribe of Indians, supposed at that time to be canni-
bals. The president was called the Emperor of the
Mohocks. Their object seemed to have been mischief,
and, as the members were generally attached to the
whig party, their vengeance was usually directed
against the tories. After drinking themselves up to a
proper point of courage, these worthies would sally
out into the streets, and attack every passenger whom
they met with, that was unprotected.” Some_ they
knocked down, others they stabbed or maimed. Their
barbarities appear to have excited the terror of Swift,
who always expected to be murdered by them. In
one of his letters to Stella, he writes—* Youug Dave-
nant was telling us how he was set upon by the Mo-
hocks, and how they ran his chair through with a
sword. It is not safe being in the streets at night.
The Bishop of Salisbury’s son is said to be of the
gang. They are all whigs. A greatlady sent to me,
to speak to her father, and to the lord treasurer, to
have a care of them, and to be careful likewise of my-
self.”” Burnet’s dissipated habits appear* to have

* Dr. Arbuthnot, in his satire on Bishop Burnet, called
¢ Notes and Memorandums of Six Days preceding the Death
of a Right Reverend Divine,” ‘hus alludes tq Mr. Justice Bur-
net—* Order the family to come up stairs at seven. Resolved
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caused great uneasiness to his father, who one day,
seeing him in a very melancholy mood, asked what
he was thinking of. ¢« A greater work than your lord-
ship’s History of the Reformation.”” « And what is
that? Tom,” asked the bishop. “My own reforma-
tion, my lord,” rejoined the young rake. I shall be
heartily glad to see it,”” said his father, “but I almost
despair of it.” He commenced political pamphleteer
in the service of the Whigs. His principal produc-
tion of this kind bears the following title, % A certain
Information of a cerfain discourse which happened
at a certain gentleman’s house, in a cerfain county;
written by a cerfain person then present, to a certain
friend now at London; from whence you may collect
the certainty of the account.” This title was imita-
ted in a poor burlesque of a work he wrote on his
father’s character, « A cerfain dutiful Son’s Lamenta-
tion for the death of a cerfain right reverend; with
the certain particulars of cerfain sums and goods that
are bequeathed him, which he will most certainly part
with in a cerfain time.”” Burnet wrote an imitation
of a Taleof a 'fub, which neither obtained nor de-
served the popularity of the original. He also, with

to preach before them extempore. S, Family comes
up. Survey them with delight. The damsel Jane has a wicked
eye. Robin seems to meet her glances. Unsanctified vessels.
Children of wrath; Look again at Jane. A tear of penitence
in her eye. Sweet drops! Grace triumphs! . . . . Sin
lies dead! Wish Tum were present. He might be reformed.
Consider how many sermons it is probable Tom hears in one
year. Afraid not one. Alas the Temple! Alas the Temple!
The law eats up divinity; it corrupts manners, rains contentlons
amongst the faithful, feeds upon poor vicarages, and devours
widow’s houses without making long prayers. Alas the Tem-
ple! Never liked that place since it harbored Sacheverell.”
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' Mr. Ducket, published a travestie of the first Book of
Homer, for which Pope honored them with a place in
the Dunciad— :

¢ Behold yon pair, in strict embraces join'd,
How like in manners, and how like in mind;
Equal in wit, and equally polite,

" Shall this a Pasquin, that a grumbler write.
Like are their merits, like rewards they share;
That shines a consul—this, commissioner.”

-

This refers to Burnet’s appointment as consul at
Lisbon, which took place at this time. During the
time he held this office he had a quarrel with the am-
bassador, on whom he revenged himself in the follow-
ing manner. Employing the same taylor as his lord-
ship, and having learned what dress he intended to
wear upon a grand féte day, Burnet had liveries made
for his servants of precisely the same pattern, and ap-
peared in a plain dress himself. He was, however,
recalled, together with his lordship, and then resumed
the study of the law, and was, after holding the office
of king’s serjeant, made one of the judges of the
Cominon Pleas. To show how little his love of a
joke was affected by his exaltation, the following anec-
dote may be mentioned.

When in the country, as he was returning home by
a rough road, his coach broke down. On the coach-
man afterwards begging his pardon, he good humor-
edly cobserved, “Oh! never mind, John: you have
only fulfilled the prophecy, that ¢the judges shall be
overturned in stony places.” ”’

Mg. James Boorr was the father of the modern
school of conveyancing. His knowledge of law, es-
pecially of the nature and effects of the Statute of
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Uses, was profound. But he was eminently prolix;g%
this appeared even in his ordinary discourse and writ-
tén missives. His opinions were marked with this
failing; and it is still more discoverable in the deeds
and wills which he prepared. He was at the head of
his profession during a quarter of a century, and then
gave the law. His eminence made the first families
resort to him. Thus his deeds were generally calcu-
lated for estates of the largest size. Mr. Booth was
consulted by the old Duke of Cumberland, son of
George II, whether he could recover a large legacy
Jleft him by his father’s will. This will had been
burnt by George III, just as the testator had burnt
that of George I. Mr. Booth closed his opinion
with this expression, “that a king of England has,
by the comwmon law, no power of bequeathing perso-
nal property.”

We must not, in this place, omit Sir Tuomas Pru-
MER, Who was the first vice-chancellor appointed un-
der the act of 1813. All his urbanity was unable to
overcome the dielike the great leaders of the bar had
shown to the project of creating his court. His judg-
ments were prolix to an insufferable degree, display-
ing great learning, and (what i even more rare) at-
tention to the facts of the case he had to decide. Their
diffusiveness detracted much from their effect. In
reference to this, a well-known wit wrote the follow-
ing epigram:

%To cause delay in Lingeoln’s Inn,
Two different methods tend;
His Lordship’s judgments ne’er begin,
His Honor’s never end.”’

. With all their diffusiveness, his judgments were ex-
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ceedingly forcible, though familiar in their style. In
the well-known case of Cholmondeley ». Clinton (2
Mer. 362), he is said to have expressed himself after
this wise, « Testator says to himself, I’ll have the right
heir of Samuel Rolle,and be Ae male, or be ke female,
he’s the man for my money!”

He was unable to command the regular attendance
of a bar. His usher, it has been said, might often be
seen ranning about, even among the juniors, asking
for employment— Pray, sir, have you any thing to
move? Can you bring on any thing before his honor?”

Lorp Grrrorp was inndebted for his success in life,
solely to his own talents. An ex-chancellor said of
him, that he rose, as a man does in a balloon—by an
impulse not originating in himnself. To his industry
and application, however, may we with greater jus-
tice ascribe his fortune. Previous to his entering for
the bar, he was placed in the office of a Mr. Jones, a
solicitor at Exeter, with whom he served his articles.
Mr. Baring, who was then member for Exeter, hap-
pened one day to call at Mr. Jones’s office, to ask a
question involving some legal difficulties; Mr. Jones,
being somewhat perplexed, asked young Gifford’s
opinion, who was then in the room. He delivered it
with so much clearness and quickness, that Mr, Ba-
ring remarked to a friend, after he left the office, that
he had just left a young man, who, if he lived, would
be lord chancellor of England. He practised for son:e
time as a pleader under the bar, and was not called
until 1808, and soon atquired a respectable practice.
He was not eloquent, nor did he display any signs
of possessing a refined taste. He is said to have been
ignorant of Latin; it is afall events certain, that he
never received a classical education. e was, how-
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ever, a sound lawyer. “In a masterly argument,”
says Dr. Dibdin, “before the judges, with the late la-
mented Mr. Horner, upon the law of marine insur-
ance, and in a subsequent one with Mr. Preston, upon
a purely landed-property question, wherein he had the
better of his distinguished antagonists, he not only
surprised the bench, but astonished his friends.” It
was the high opinion that Lord EHenborough had
formed of his talents, which induced Lord Liverpool
to make him solicitor-general. While filling this office,
he had frequently to encounter Sir Samuel Romilly in
the ITouse of Commons. ¢ The night before he was to
meet him upon a very impprtant debate, he told me,”
says Dr. Dibdin ¢ he had notslept one wink. Mr. Can-
ning sat close to him when he rose, and cheered him as
he went on; but,at first, he was scarcely conscious of be-
ing upon his legs,and did not know whether the speaker
was in the chair, or his opponent in the house, though
he sat immediately opposite to him; but he soon shook
up his intellectual energies, became warm, fluent,
courageous, and convincing.” Hisaddress tothe House
of Lords on what is popularly called the “ Queen’s
trial,”” was distinguished by its moderation: his reply
was exceedingly admired for its force and power. He
was made, in 1824, Chief Justice of the Common
Pleas, raised to the peerage, and appointed deputy
Speaker of the House of Lords. In this latter capa-
city, he displayed a considerable knowledge of Scotch
law. He was soon removed to the presidency of the
Rolls’ Court. His early death alone prevented his
acquiring ttie honors of the woolsack.

Very far his superior was his predecessor, S1r WiL-
L1AM GraNT, one of the mdst accomplished lawyers
that ever presided in an equity court. Early inelife,
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and before he was called to the bar, this distinguished
man went to Canada, where he practised as an advo-
cate. When not twenty-five years of age, he was ap-
pointed attorney-general of that province; and, when
Quebec was besieged by General Montgomery, com-
manded a body of volunteers. Feeling, however,
that the colonial bar did not afford a field sufficient for
his talents, he resigned his appointment and came
to England, where he, for some time, frequented the
courts without a brief. On one occasion, however,
being retained in an appeal from the Court of Session
in Scotland to the House of Lords, he displayed such
abilities, that Lord Thurlow, then Chancellor, observ-
ed to a friend near him, “ Be not surprised if that
young man should one .day occupy this seat.” So
‘much notice did the chancellor take of him after this
time, that Graut devoted himself solely to practice in
the equity courts, and soon obtained a tolerable share
of business. Through Lord Thurlow’s agency, he ac-
quired a seat in parliament, where he distinguished
himself as an able and eloquent spevker.

Few lawyers have made the impression on the
house that Grant was in the habit of doing. No one
was found more difficult to answer. ¢ Once,” says
Lord Brougham, “ Mr. Fox, when he was hearing
him, with a view to making that attempt was wrink-
led in 2 way unwonted to his sweet temper by the
conversation of some ngar him, even to the show of
some crossness; and (after an exclamation) he sharply
said, “ Do you think‘it so very pleasant a thing to
have to answer a speech like taaT?’”  After filling
various other offices, Sir W. Grant succceded Lord
Alvanley, as Master of the Rolls. He is said to have
had frequent opportunities of being raised to the wool-
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sack. Those who are anxious to read how admirably
he discharged his judicial duties, may consult with
advantage Lord Brougham’s account of him in the
first series of his Sketches.

Between Siz Jorn Leacu and Sir William Grant
there was a marked contrast, although both of them
obtained and deserved the reputation of being able
lawyers. But to constitute an eflicient judge, quali-
ties are needed which are not necessarily involved in
the idea of a good lawyer. Urbanity, patience, and
impartiality, are all qualities, without which a man
may readily become eminent for his legal knowledge,
but without which he is wholly unfit for the bench or
the woolsack. Sir John Leach had many disadvantages
to encounter, to which we need not particularly allude.
He was born ina respectable but not in a high station.
He was the son of a tradesmen at Bedford. He was
afterwards for some time in a merchant’s counting-
house, and, after leaving this situation, he went into
the office of Sir Robert Taylor the eminent architect.
He ultimately weat to the bar, and was a pupil of Sir
William Alexander, afterwards Chief Baron of the
Exchequer. His first practice was at the Surrey ses-
sions, and on the home circuit, wllich he afterwards
forsook for the equity courts and the cockpit. He
was successively Vice-Chancellor and Master of the
Rolls. To this latter office he was appointed by Mr.
Canning, who had previously, as it has been, sald
offered it to Mr. now Lord Brougham.*

. .

* The premier is said also to have offered the place of Chief
Baron of the Exchequer to Brougham, whio refused it on the
ground that it would prevent his sitting in parliament. * Trué,”
was the reply, “but'you will then’ be only one stage from the
woolsack.”” ¢ Yes,” returned Brougham, «but the korses Wwill
then be off.?
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- 8ir John Leach was not only a clever lawyer, but
also a fine gentleman. He was by no means unknown
in the West End, and was always esteemed a desirable
acquisition at the card-tables of venerable dowagers.
He was (if the phrase be allowed) always courtly in
court, and, although, very fond of saying sharp and
bitter things, always did so in accents the most suave
and bland. No submission could meliorate his temper,
no opposition asperate his voice, He was very fond
of pronouncing judgment, without assigning a single
reason. He would pronounce the fatal decree in a
tone of solemnity, betraying, however, the opinion
he entertained of the application. In his days, as
is well known, the Rolls Court sat only in.the
evening. The appearance the court then presented
to a stranger seeing it for the first time, must have
been very absurd; for when his honor had taken
his seat, two large fan shades were placed in such a
position, as not only excluded the light from the
Master’s eyes but rendered him invisible to the court.
After the counsel who was addressing the court had.
finished and resumed his seat, there would be an awful
pause for a minute or two. When, at length, out of
the darkness which surrounded the chair of justice,
would come a voice, distinet, awful, solemn, but with
the solemnity of suppressed anger, ¢the bill is dis-
missed with costs.”” No explanations—no long series
of arguments advanced to support this conclusion—
the decision is given with the air of a man who Anows
he is'right, and that anly folly or villainy could doubt
the propriety of his judgment.

.When Lord Lyndhurst came into office in 1827, he
wished to obtain Sir Joha Leach’s copsent to a reform
in the Chancery Court (since effected,) by which the
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Rolls Court should be made a morning court, and the
Master should hear motions, &c., like the Lord and
Vice Chancellor. Well knowing Leach’s temper,
Lord Lyndhurst was careful in selecting a person to
notify to the Master his wishes. He fixed upon one
on whose discretion he thought he could rely, and
despatched him. The envoy charged with this deli-
cate mission, obtained an interview with Sir John, and
commenged with a long flourish on the Chancellor’s
wish to “fiminish the arrears of business which had
accumulated in Chancery, dwelt on the duty of public
men to make sacrifices for the public advantage, and
ran over every topic which he could think of| to pre-
pare the Master for the coming request. Sir John,
he was delighted to see, heard him with great atten-
tion, bowed, smiled, said, “Certainly,” « To be sure,”
“ Without doubt,” just in the right places. The
messenger thinking that the rumors he had heard of
Sir John’s temper, were altogether unfounded, then
“popped the question.” In a tone of emphatic po-
1ess, betraying neither surprise, nor anger, nor
% thing but decision, the Master replied, bowing,
“Sir; I will not. 1 wish you a good morning.”

Sir John Leach, though by no mleans deficient as a
lawyer, had a reckless, slashing way of getting through
business, which often wrought great injustice. In this
respect the Chancery Court, presided over by Lord
Eldon, formed a strange contrast with the Rolls Court
under the direction of Leach. The first, the lawyers
used to call the court of Oyer sans terminer, and the
latter the court of Terminer sans oyer. This expe-
dition drew praises from some people; or is the fol-
lowing epigram qnly “satire in disguise?”’—

A
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A judge sat on the judgment seat;
A goodly judge was he;
He said unto the Registrar,
¢Now call a cause to me.’
¢ There is no cause,’ said Registrar,
And laughed aloud with glee,
‘A cunning Leack hath despateh’d them all;
¢1 can call no cause to thee!’
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LITERARY LAWYERS.

Connectiop of Law and Poetry—Kentish Customs—Forest
Verses—Coke in Verse—Poetical Case in Burrowes—Sir
Thomas More—Lord Bacon—Sir M. Hale—Selden—Lord
Chancellor Somers—Lord Mansfield—Lord Chancellor King
—Prynne—Cowper—Mr. Hargrave—Mr. Butler—Sir Wil-
liam Jones—MTr. Moile and the State Trials—Lord Eldon and
Chevy Chase—Lord Tenterden—Sir Edward Sugden’s New
Version of ¢ Wake, Dearest, Wake”—Lord Lyndhurst at the
age of fourteen—YL.ord Denman’s Translations—'The modern
way to get on g} the Bar.

Tue connection between poetry and law is very
ancient. The old British laws were written in verse
—in the Cymric triads we have preserved the juris-
prudence of the Welsh people, and the wisdom of the
Frisian legislation is handed down to us in the same
form. Amongst « Les Usages de Kent,” those privi-
leges which the Conqueror conceded to the prowess
and independent spirit of the Kentish people, we find
the following distich——

¢The fader to the boughe,
And the son to the ploughe:”

.
by which we are to understand that the commission of
an act of felony, punishable with death, did not in-
volve the forfuture of the griminal’s land, and the
consequent m]ury of the heir.
Vou. II.—9
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¢ Nighon sithe yeld,
And nighon sithe geld,
And vif pund for the were,
Ere he became healdere.”

This was the law by which a tenant, whose land had
been seized through his having neither paid the rent,
nor performed the services in consideration of which
he held it, was enabled to recover possession by paying
five pounds as a were or amereiament. “ The Forest
verse,”” says Sir Francis Palgrave——

“Dog draw,
Stable stand,
Back berend,
And bloody hand—"

#
« justified the verdurer in his summary execution of
the offtender. And in King Athelstane’s grant to the
good men of Beverley, and inscribed beneath his
efigy in the minster—

« Al3 free,
Mak I the
As heart may think,
Or-eigh may see.”

we have, perhaps, the ancient form of enfranchise-
ment, or manumission.”’

Coming down to a comparatively modern period,
Sir Edward Coke’s reports have been, by some la-
borious poetaster, paraphrased in verse. This has
been’ rather ingeniously done, as each case is com-
prised in a single distich, the initial word being the
name of the case. Thus “Flower’s case’ is thus
termed —
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«TFrowkr. On indictment, false evidence, .
1s ever within the statute an offence.”

Sharp’s case—

¢« SHarr. A demise for life is but at will,
If liv’ry or words equivalent want still.”

Again—

* Rosse. Lease for life to one and assignee,
And of two more, good lease for life of three.”

As late as Burrowes’ Reports, do we find legal
“ truths severe,” dressed in the “fairy’ garb of verse.
The case is that of the parish of Shadwell, versus the
parish of St. John’s, Wapping—

“A woman having a settlement

Married a man with none;

The question was—he being dead,
If that she had was gone.

(]

Quoth Sir John Pratt, her settlement
Suspended did remain,

Living the husband—but hiyn dead,
It doth revive again.”

CHORUS OF PUISNE JUDGES.

“Living the husband—but him dead,
It doth revive again.”

The State Trials have lately—thanks to the muse
of Mr. Moile—made their appearance in poetry, and
we do not now despair of seeing Lord Hardwicke’s
jocular design executed in ,earnest, viz., the publica-
tion of Coke upon Littleton in a poetical shape. The
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Italiaps have a proverb, “ Qui non amat musas, ille
nen amat Deus.”  Of the lawyer, indifference to lite-
rary pursuits cannot be predicated. Parnassus has
recruited as much in Westminster hall as elsewhere,
and we doubt if any have been elsewhere found more
deserving of enlistment in such service.

Amongst our eatly literary lawyers was the great
Sir Thomas More. We believe that the following
effusion of his muse, whilst he was a prisoner in the
Tower, will be read with interest. We should also
add, that being deprived of ink, it was written with
a coal.

¢« Eye-flatteringe fortune, look thou never so fayre,
Or never. so pleasantly begin to smile,
As though thou wouldst my ruine all repayre,
During my life thou shalt not me beguile;
Trust shall I God, to enter in a while
Thy haven of heav’n, sure and uniforme:
Ever after thy calme, looke I for a storm.”

Aubrey tells us that “Lord Bacon was a good
poet, but concealed, as appears by his letters.”” Some
specimen of the great.philosopher and chancellor’s
poetry may be expected here. The following ex-
tracts will enable us to judge how far Aubrey esti-
mated aright the poetical merits of this great man.

PSALM XC.

¢ O Lord! thou art our home to whom we fly,
And so hast alwa;'s been from age to age;
Before the hills did intercept the eye,
Or that the frame was up of earthly stage:
One God thou wert, and art, and still ghall be,
'The line of time it doth not measurc Thee.
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Teach us, O Lord, to number well our days,
Thereby our hearts to wisdom to apply;

For that which guides man best in all his waies,
Is meditation of mortality.

This bubble light, this vapor of our breath,

Teach us to consecrate to hours of death.”

The following have becn preserved as “*Verses
made by Mr. Francis Bacon:”’—

¢ The man of life upright, whose guiltless heart is free
From all dishonest deeds, and thoughts of vanitie;
The man whose silent daies in harmeles joys are spent,
\_’Vhomé hopes cannot delude, nor fortune discontent;
That man needs neither towers nor arms for his defence,
Nor secret vaults to fly from thunder’s violence: ¥
He onlie can behold with unfrighted eyes,
T'he horrors of the deepe and terrors of the skies.
Thus scorning all the care that fate or fortune brings,
He makes the heaven his books, his wisdome heavenlie things,
Good thoughts his only friends, his life a well-spent age,
"The earth his sober inne, a quiet pilgrimage.”

Sir Matthew, Hale, of whose virtues as a man,
and efficiency as a judge, we have spoken elsewhere,
is fully entitled to a place amongst our literary
lawyers. In 1673, he published.« Au Essay touching
the Gravitation and Nongravitation of Fluid Bodies,
and the reasons thereof,” which was followed in next
year by ¢ Difficiles Nugz; or, Observations touching
the Torricellean Experiment, and various solutions
of the sawne, especially touching the weight and elas-
ticity of the air.”” These works were attacked by the
celebrated Dr. Henry More, and defended by the
author. His most important production wasa “ Trea-
tise on the Primitive Qrigination of Mankind,”
“Wwhich showed,” says Dr. Birch, “a great force of

9* .



C 98" LITERARY LAWYERS.
4

g, and an equal compass of knowledge.”
elaborate work was composed during leisure
hmirs, whilst the aunthor was on the circuit. So
carefully was it written, that a gentleman who had
seen the original MS. told Bishop Burnet he did
not believe there were above twenty words altered
in the whole work. His method of study was ad-
mirably calculated to secure the purposes of investi-
gation. He would first determine on a plan, and
then sketch it on a picce of paper. To this .plan he
would resolutely adhere. When he had arranged
it and written it down, he-would, to use his own
phrase, «Tap his thoughts and let them run.” »He
was a quick thinker,and would often write two sheets
at a time, seldom less than between one and two,and
he has been known to continue writing for hours
together. When he had printed his great treatise, he
sent a copy to Bishop Wilkins without mentioning
that it was his own composition, but merely observing
that the author was not a clergyman. The bishop
and his friend Dr. Tullotson read a great part of the
work without suspecting the writer, puzzled indeed
that one possessed of such vast learning should be un-
known to them. Dr Tillotson at last guessed that the
author was the chief-justice. The bishop then waited
on his lordship, and thanked him for the entertain-
ment his work had afforded him. The chief-justice
blushed, and appeared displeased, suspecting that
his messenger had betrayed him. The bishop im-
mediately assured him ghat it was the varied learning
manifested in the worlk that had betrayed the author-
ship. “No one but you,” he added, “could have
written it.”” The bishop then advised_him to reduce
the bulk of the work, prolixity being a vice which
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pervaded Hale’ s literary productions, and beﬁuﬂ if
business would not permit him to publish the wivile,
that at least a portion might be given to the publie.
It was the first part only that was published. It is,
perhaps, by his « Contemplations Moral and Divine,”
that Sir M. Hale is chiefly known as an author to
the public. This work was published withodt the
author’s consent by Mr. Stephens. It was never in-
tended for, but well worthy of, general perusal. So
vast were his acquirements, so diversified his know-
ledge, that we may, with Lord Chancellor Not-
tingham, apply to him the observation which St.
Augustine made of St. Jcerome’s knowledge in
divinity :—“ Quod Hieronimus nescivit, nullus mor-
talium nnquam seivit.”* It should also be observed
that Hale was not only a divine, a lawyer, and a phi-
losopher, but also a poet. His poetical effusions, how-
ever, scarcely merit a place here.

John Selden deserves an eminent place amongst
our literary lawyers. Hisinclination appeared to have
been directed towards antiquarian literature, as his
earliest friends were Camden, Sir Henry Spelman, and
Sir Robert Cotton. The muses appear also to have
been far from neglected by him; and he cultivated an
intimate acquaintance with some of the most eminent
poets of his time, With Michael Drayton, he was
especially intimate, at whose request he wrote several
learned notes to the first eighteen songs of the
¢ Polyolbion.”” Selden could also boast, amongst his
familiars, “rare Ben Jonson,” whose love of learning,
and fondness for antiquity, he could fully appreciate.
In Sir John Suckling’s ballad of « The Sessions of the

* What Jerome knew not, that knew no man.
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Pod@h” the subject of which is the choice of a laure-
ati under the presidency of Apollo, the enumeration
'of the poets begins with Selden, to whom a very ho-
norable place is assigned.

A

¢ There was Selden and he sat close by the chair.”*
The following is, perhaps, liis most pleasing compo-
sition:—

¢ 8o much a stranger my severer muse
Is not to love-strains, or a shepherd’s recd,
But that she knowes some rites of Phebus’ dues,
Of Pan, of Pallas, and her sistor’s meed.
Read and commend she durst these tun’d essaies
Of him that loves ker (she hath ever found
Her studies as one circle.) Next she prayes,
His readers be with rose and myrtles crowned!
No willow touch them! As his bayes are feee
From wrong of bolts, so may their chaplets bee.”

As a legal antiqnary and as a biblical critic, Sel-
den deserves honorable mention. His « Iistory of
Tythes,”” was perhaps, his ablest performance. In
this work, which excited considerable interest on its
appearance, Selden attacks, with great learning and
ingenuity, the doctrine so zealously inculcated by
many of the high-church clergy of that time, that
tithes were of divine origin; and due, in virtue of a
divine right inherited by the Christian from the Jewish
priesthood, and by them derived from the patriarchal
ages.” In consequenc: of this work, Selden was sum-
moned Lefore the ITigh Commission Court, and had
to.sign an apologetical acknowledgment of his error
in holding and publishing doctrines sn unjust and per-
nicious. In his history, Selden asserted the legal
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right of the clergy to tithes, and defended the"expe-
diency of this method of remunerating the natienal
clergy. It would seem that when tithes were abolish-
ed by the long parliament, the clergy were anxious to
give every currency to Selden’s opinions, which they
had previously so loudly denounced. Selden’s poli-
tical career was that of a rational friend of ralional
freedom. In the motto which he assumed to himself;
Ileg Movzos 7qv ersvfsguav—liberty concerning all things
—the key to his opinions, political and moral, may be
found. Ie was a friend to free discussion, believing
that nothing suffered from it but ignorance and error,
He was, according to Sir Matthew Hale, ¢ a resolved
serious Christian, and a great adversary to Hobbes’
errors.” He appears, however, to have been a man
of quick and impatient temper, as the following cir-
cumstance will show. It was hisoriginal intention to
have left his library and manuscripts to the University
of Oxford; but having, on one occasion, applied for
some books out of the Bodleian library, and a large
sum of money bejng, according to the statutes, requi-
red of him as a deposit or pledge, he angrily revoked
his bequest, and left the whole, with the exception of
a few works given to the College of Physicians, to his
exccutors, with a direction that they should either
divide them amongst themselves, or place them some-
where for the public use, or dispose of them in any
way, rather than bring them to a public sale. They
regarding themselves as “the executors, not of his
anger, but his will,”” performed, his original intention,
and, after Selden’s death, his literary treasures were
deposited in the Library at Oxford. e was cxtreme-
ly impatient of {nterruptionswhen engaged in study.
Colomués tells us, that very often, when Isaac Vosgius
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wm%oondmg the stairs to pay Seldon a visit, the
wﬂ, occupied in literary research, would call out
' the top that he was not at leisure for ordinary
conversation. Our legal friends can probably how-
ever sympathise with Selden in this particular.

Lord Chancellor -Somers is supposed to have, to-
gether with his friend the Earl of Shrewsbury, com-
posed that incomparable satire, “the Tale of a Tub.”
Somers’ uncle is said to have furnished the original
of ¢Martin, the Church-of-England man; while his
grandfather was Jack the Calvinist; and Father Petre,
Lord Shrewsbury’s tutor, was Peter, the Papist. The
fact, however, that he contributed to the composition
of this work, is very doubtful. In addition to some
very able political tracts, Somers, in 1681—previous
to his call to the bar—published some translations
from Ovid, which are by no means destitute of poeti-
cal mcrit.  When he became known to the world as
the patriotic lawyer, and his future eminence was
foreseen, he did not suffer either politics or his profes-
sion, to estrange him from the puysuits of literature.
“He was,” says Lord Orrery, “ the general patron of
the Ziterati.”” He proved his regard to letters by as-
sisting in the publication of Tonson’s magnificent folio
edition of the Paradise Lost. Hume, no friend to the
whigs, acknowledges that it was through the exer-
tions of Mr.Somers, that this poem was “first brought
into request.”” Pope has acknowledged that his early
efforts met with the encouragement and elicited the
applause of this eminent man,

¢ The courtly Talbot, Somers, Sheffield, read,'

Ev’n mitr’d Rochester would nod his head.”

To the new translation of Plutarch’s Lives, under-
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taken at this time by what was called “a mob,z&&g;n

tlemen, many of them bred at Cambridge,” s
contribnted a translation of the Life of Alcibiades; and
he is also supposed to have displayed his knowledge
of the French language, by translating the preface of
Tourreil prefrxed to his translation of Demosthenes.
The well-kown poem called « Dryden’s Satire to his
Muse,”” which was published in 1683, was very gene-
rally ascribed to the pen of Somers, although Pope,
on what authority does not appear, asserted that he
did not write it It is a reply to Dryden’s admirable
« Absalom and Achitopel,” but is far inferior to that
exquisite production. Addison, a brother poet and
brother whig, in dedicating to Somers his «Cam-
paign,’” alluded to his ¢ immortal strains.” But the
age of dedications has passed, and we know what
value to assign to such an eulogy from a clieut (o his
patron.

The following absurd anecdote has been related re-
specting Somers. In early life he wrote sore verses
which got abroad without the author’s name’s beco-
ming known. Another person, a modern Bathylus,
declared that he had written them. This person being
introduced to Somers, after he was chancellor, he
asked him if he had written a certain paper of verses.
“Yes, my Lord,” was the reply, « ’tis a trifle, I did®it
oft-hand.” On which the chancellor .laughed so
heartily, that the would-be poet, suspecting himself
discovered, withdrew in confusion. .

Lord Mansfield was also a poet. He gained the
Bachelor’s prize at Oxford, for the best copy of Latin
verses on the death of George the *First. Amongst
the competitors over whom, he triumphed, was Mr.
Pm, afterwards Tarl of (‘h'\tham, and with whom he
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was afterwards cugaged in a series of contests of a
mtre distinguished character.  Pope has lamented

“ How swcet an Cvid was in Murray lost!”

But we can afford to lose an Ovid when we gain a
Cicerg!

Lord Chancellor King, too, was ® devotee of the
muses. He is said to have written the following
epitaph:—

¢ To the memory of Spong, a carpenter, in the church-yard of
Ockham, Surrey.

¢ Who many a sturdy oak hath laid along,
Fell’d by dea.h’s surer hatchet. here lies Spong.
Posis oft | - made, yet ne’er a place could get,
2 nd liv'd by railing, though he was no wit.

. Ol¢ suws he had, although no antiquarian,
And styles corrected, yet was no grammarian.
Long liv’d he, Ockham’s premier architect,
And lasiing as his fame a tomb t’ erect,
In vain we seek an artist such as he,
Whose pales and gutes werc for eternity!
So here he rests from all life’s toils and follies.
O sparc 1 while, hind heaven, his fellow-laborer Tlolles. *

Prynne, that mo$t pragmatical of all our literary
lawy(,rs, was the most remarkable for his ndustry.
Wood supposes that he wrote at least a sheet cvery
day, coniputing from the time that he arrived at man's
estate. He gave a complete copy of his works to the
library of Lincoln’s Inn, of which society he was a
member. On hearingthis, he, Noy promised the so-
ciety that he would present them with the works of
John Taylor, the water poet, hy way of accompani-

1
* A bricklayer employed in Lord King’s family.



LITERARY LAWYERS. ‘109

« %
ment. “ His custom was,” says Wood, “whsn he
studied to put on a long quilted ap, which came an
inch over his eyes, serving as an umbrella to defend
them from too much light; and, seldom eating a din-
ner, would every three hoprs or more be maunching
a roll of bread; and now and then refresh his ex-
hausted spirits with ale.”” It is to this latter source
of inspiration that Batler alludes in his incowparable
address to his muse:—

*Thou that with ale or viler liquors,
Did’st inspire Withers, Prynne, or Vicars;
And teach them, though it were in spight
Of nature, and their stars to write.”

He would also fain be thought a lew reformer.

“ Mr. Prynne,” says Pepys in his Dairy, ¢« did dis-
course with me about the laws of England, telling me
the main faults in them, amongst others, obscurity,
through long statutes, which he isabout to abstract out
of, all of a sort, and as he lives and Parliaménts come,
get them put into laws, and other statutes repealed,
and then it will be short work to know the law.”

Amongst our poetical lawyers, Cowper—the amia-
ble, gentle-hearted Cowper—claims a place. From
the age of twenty to twenty-three, he says, 41 was
occupied, or ought to have been occupied, in the study
of the law. At the age of eighteen, being tolerabiy
well furnished with grammatical knowledge, I was
taken from Westminster, and, having spent about
nine months at home, was sent,to acquire the practice
of an attorney.” Here he became first acquainted
with Thurlow, afterwards chancellér. To the period
of his clerkship he thus glludes in a letter to Lady
Hesketh—¢1 did actually live three years with Mr.

Vou. I1.—10



106 LITERARY LAWYERS.

*Chqpman, a solicitor; that is to say, I'slept three years
"ih.hi,s,.hous‘e; but I lived, that is to say, I spent iy
days, in Southampton Row, as you well remember.
There was I and the future Lord Chancellor constant-
ly employed, from morning,to night, in giggling and
making giggle, instead of studying the law. O fie,
cousin! how could you do so?” After leaving Mr.
Chapman’s, which he did when he became of age, he
took chambers in the temple; here, however, he was
in no ways more profitably occupied. « Three years,”
as he observes in a letter to Mr. Unwin, “mis-spent
at an attorney’s office were, almost of course, followed
by several more, equally mis-spent, in the Temple.”
He took no pains to qualify himself for practice in
his profession, trusting to his trifling patrimony, or to
the zeal of his friends for obtaining the means of
future subsistence. One evening, during the period
of his residence at Mr. Chapman’s, Cowper was drink-
ing tea, together with Thurlow,at the house of a lady
in Bloomsbury. Addressing his fellow-giggler he said,
“ Thurlow, I am nobody aund shall always be nobody,
and you will be chaucellor. You shall provide for
me, when you are.”” Thurlow smiled, and replied,
«I surely will.” «These ladies,” said Cowper, “are
witnesses.”’” The future chauncellor still smiled and
said, ¢ Let it be so for I certainly will do it.””* Short-

* Cowper considered himself slighted by Thurlow, when the
latter arrived at the predicted dignity. But there is strong
evidence to show that Thurlow was not aware that his friend
was in indigent circums*ances, until the very month that he went
out of office for the last time, in fact until the period when he
could do nothing for him. That Thurlow had not forgotten his
ancient intimacy with the poet, is amply shown by some letters
which have been only lately published. It secms that Cowper
bad hecome persuaded that he was wholly unacceptable to God:



LITERARY LAWYERS. 197

ly after his removal to the Temple, Cowper’s-consti-
tutional malady began to manifest itself. ~ IHis law
studies have often been supposed to have contri-
buted to promofe, if not to produce it; but this is in:
the highest degreec improbable. Those studies were
pursued in too desultory a manner to have had sucha
tendency; but, on the contrary, it is highly ptobable
that had they been pursued more steadily and effec-
tively, and had the unhappy poet, instead of « giggling
and making giggle’ for the three years he was with
Mr. Chapman, devoted himself to the study of his
profession, he would have so strengthened and disci-
plined his mind, as to have enabled it to resist the
onslaught of the unhappy delusions to which it after-
wards became the prey.

The well known Francis HarerAvVE was the son
of a solicitor, originally in considerable practice, but
whose imiprudence and misfortunes rendered him ulti-
mately dependent on his son. Hargrave was edu-
cated at the Charterhouse, and Oxford, and was
called to the bag by the society of Lincoln’s Inn, and
commenced practice in 1764. He whs brought into
notice in the first instance, chiefly, by his argument
in the cclebrated case of the Negro Somerset. It

in order to combat this delusion, [ayley, his friend, who had be-
come intimate with the ex-chancellor, applied to various persons,
eminent for their station and piety, (the king, the bishops, the
judges, &ec.) to induce them, as though of their own accord, to
address letters to Cowper, testifying to the service his works
had performed to religion and morals. Letters have been found,
addressed by Lord Thurlow to Lord Kepyon, earnestly entreat-
ing him to aid this plan; and sending him a form, prepared by
himself, for the, chief justicels signature. This evidences a
friendly spirit on the part of Thurlow towards Cowper.
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was shrough his exertions, that was obtained the clear
md distinet enunciation of that glorious principle of
‘our law, that the first moment a slave breathes Eug-
' lish air he is a slave no longer. H& received letters
from both Lord Mansfield and Chief Baron Mac-
donald, complimenting him on the learning and abi-
lity which he displayed in this argnment. After this,
Mr. Hargrave’s business began greatly and rapidly to
improve, and, had other ,circumstances permitted,
. he would shortly have realised a largevfortune. But
in addition to his own family, Hargrave had, unfortu-
nately, to support and educate his brother’s family,
consisting of one son and three daughters. This
kept him poor, at a time when he might reasonably
have expected to become rich. By Lord North, he
was appointed Counsel to the Treasury, at a salary of
£600; but was removed by Mr. Pitt, in a manner
by no means gracious, and which provoked severe
observations from Lord Thurlow. In allusion to
Pitt, Mr. Hargrave observed that the minister had
said that “the chief cause of my removal, was that
skeleton of germral ideas on the Regency Question;
the pamphlet 1 published, under the title of ¢ Brief
Deductions.” But .as a subsidiary reason, he im-
putes to me such official dilatoriness as rendered me
useless to him. Having called to his aid this impu-
tation, Le then procecds to state that, unwilling to
hurt my fortune, he permitted me to hold my sitaa-
tion as a sinecure; that by accepting this tenderness,
I had contracted an obligation, at least not to be
hostile to the administration; but, that my pamphlet
on the regency was such a mark of opposition, as
freely justified his resentment, and ought to have
prevented my being surprised at it.” Mr. Hargrave,
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however, denied the imputed dilatoriness,and asserted
his right, although connected with the government,
to declare his sentiments respecting their conduct.
“He seems,” gays a biographer, “always to have
regarded himself a proscribed man.”

We have already expressed our opinion of his
style of composition, but we should be unjust were
we to fail recording the feelings of admiration, which
the perusal of his many learned and profound works
has left on o# minds. His annotations on Coke are
well known, and his Juridical Exercitations and other
tracts are equally celebrated. It is scarcely dispraise’
to add, that on many points of constitutional law .he
has, like most other law writers, depended too much
on the writien letter, and too little on the practice or
customs of the constitution.

In the early part of 1813, Mr. Hargrave suffered
considerably from his exertious, in editing Coke upon
Littleton. Not only did he suffer considerable phy-
sical inconvenience, but he became subject also to
mental aberratipns, which, though neither frequent
nor violent, were exceedingly distressing to his family.
Several physicians were called in, amongst ‘“whom
was Sir H. Halford, and they unanimously advised
his immediate relinquishment of his professional pur-
suits, This, the influence of his friend, Mr. Whit-
bread, enabled him to do. Through the exertions of
that gentleman, government were induced to purchase
Mr. Hargrave’s library and MSS. for the *British
Museum, where they are now deposited. The pur-
chase money (£8000), enabled Mr. Hargrave to pass
the remainder of his days in comfort. He died in’
15823, . . .
 CuarLes BurLer, who succceded Mr. Hargrave in

10* '
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mmk of editing “Coke upon Littleton,” was the son
‘@‘f’a haberdasher in Pall Mall, whose shop was well
“known to the fashionable world by the sign of the
Golden Ball. From his father he inherited a fortune
of £30,000. He received his education, partly at a
Roman Catholic academy at Hammersmith, and partly
at Dolay. In his twenty -fifth year he entered at
Lincoln’s Inn.  His religion disqualifying him from
being called to the bat, he <practised as a certificated
conveyancer, ungil the passing of the™1st Geo. 11,
when he was called. He is understood, however,
" never to have argued any case at the bar except the
famous case of Cholmondely w». Clinton. Of the
quality. of his law writings, an able writer in the Law
Magazine has thus spoken—¢ There are few writers
to whom we are more indebted. He is the first who
blended practical with theoretical knowledge; and
nothing can be happier than his clear and simple
manner of explaining an abstract doctrine.”” Of his
annotations on Coke, the same writer observes, that
in them there is nothing ¢« from which a remarkable
acquaintance with his subject, or a talent for com-
bination and arrangement, or a power of pursuing
principles into their femote and hidden consequences,
can be inferred; and therefore, neither as a writer or
a lawyer will they warrant usin giving Mr. Butler
the highest rank.”” To his devotion to general lite-
rature we have already made allusion. He was an
able controversialist and biblical scholar; well read in
continental literature, and by no means ignorant of
that of his own country. The diversity of his own
learning may be guessed from the circumstance that
the works which he left nfinished wazre, a * Life of
Christ; or a Paraphrastical Harmony of the Gospels;”
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and «a History of the Binomial Theorem.” . He
was, in short, rather greatly than decply learned.
He was an able mathematician. Some of his hap-
piest hours, he declared, were those which he de-
voted to mathematical studies. In his habits he was
temperate. He was of a candid and amiable temper,
and managed to conciliate the regard and affection
of all with whom he came in contact. He devoted
all his leisure time to study and composition,
regularly rlsufg at four in the morning. He was
fond of music; often amusing himself with playing
on the pianoforte, and occasionally would sing, if en-
treated by any friends present. His memory was
most extraordinary: and he once excited the astonish-
ment of his friends in this way in a strange manner.
He was, in early life, employed by Lord Sandwich,
(then first Lord of the Admiralty,) to compose a
speech for him, in defence of Press Warrants, which
his lordship delivered in the house. Butler was pre-
sent, and, after heleft the house, joined a party, where
he was asked hew Lord Sandwich had spoken. He
replied that he had listencd so attentively, that he
thought he conld repeat his whole speech, which he
forthwith did, to the surprise of 41l his hearers.

Amongst his puplis, may be mentioned l.ord Den-
man, Mr. Brodie, Mr. Duval, and Mr. Preston. At
the instance of the former, a silk gown was given him
in 1832, This is an honor rarely conferred on con-
veyancers. He died in the same year at the’age of
eighty-two. .

Stz WiLLim Jongs, the most distinguished of all
literary lawy ers, was educated at Harrow and Oxford;
in both which places he «discovered signs of shose
talents and that thirst for learning which afterwards
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Mmed for him so extensive and so enduring a repn-

_fation. At the University, he devoted himself with
great zeal to the acquisition of the Oriental languages
and to improving and enlarging his acquaintance with
the classics, both of ancient and modern literature.
It is also worthy of commemoration that he was ex-

“tremély fond of, and Well versed in, various athletic
and elegant exercises. Of his dedut, in the Court of
King’s Bench, Mr. Hawkins gives the following ac-
count: “The question before the cotirt argse upon
private disagreements in a family, which muiz a sepa-
ration between a husband and wife necessary; and,
there being a child, whose interests were to be taken
care of, the interference of the court was required. A
perfect silence prevailed; the attention of all present
being attracted to hear what ¢ Linguist Jones,”” as he
was even then called, would say. Though he could
not have been accustomed to hear his own voice in a
court of law, for, I believe, this was his forensic debuf,
he nevertheless, spoke with the utmost distinctness,
and clearness not at all disconcerted.by the novelty of
his situation. His tone was highly declamatory, ac-
companied, with what Pope has called * balancing his
hands;’’ and he seemed to consider himsel{ as much a
public’orator as Cicero or Hortensius could have done.
His oration, for such it must be called, lasted for
nearly an hour. But the orator, however he might
wish to give a grand idea of the office of pleader, did
not, in the course of his business, entirely avoid the
ridiculous; for having,occasion to mention a case de-

- cided by the court, he stated in the same high decla-
matory tone in which he had delivered the wholec of
hisspeech, that he found, that it had been argued by
ong Mr. Baldwin.” Not being very conversant with
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the state of the bar, he did not know that this -ome
Myr. Baldwin, was, at the time of which I am speak-
ing, a barrister in great business, and was then sitting
not a half-yard from the orator’s elbow. It occasioned
a smile, or perhaps more than a smile, on every coun-
tenance in court; but the orator proceeded steadily
as before. In the course of hi§ speech he had-occa-
sion to mention the governess of the child; and he
did it in such terms as conveyed, and must have con-
veyed to any "one possessed of ordinary powers of
comprel®hsion, an idea that she was an extremely im-
proper person to remain with a young lady: on the
next day, therefore, Mr. Jones appeared again in the
seat which he had occupied the preceding day, and,
when the judges had taken their seats, he beganin the
same high declamatory tone, to inform the court, that
it was with the deepest regret he had learned that
in what he had the honor to state to their lordships
the preceding day, he was understood to mention that
Mrs. — was a harlot.”” The gravity of every
countenance in cpurt yielded to the attack thus made
upon it, and a general laugh was provoked by it.”’
The literary merits of Jones are too well known to re-
quire further comment. .

We have resolved to abstain from any lengthened
meution of such emingnt persons in the profession as
are yct amongst us; but we cannot close this chapter
without observing that the race of literary lawyers is
not yet extinct; and that there are many whose learn-
ing and eloquence reflect hqnor on the bench, or
adorn the bar, who have displayed literary abilities
of no mean order. Mr. Moile, who has published a
poetical version of several pf the state trials, observes
in his preface, that the relation between law and
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literature, and law and the fine arts, is far less
‘remote than is usually supposed. ¢ The action of
replevin has already engaged the labors of both
painters and dramatists: under the name of “The
Rent day,’” it has drawn tears from thousands at
our national theatres; and the pencil of a Wilkie
has proved that a ¢ Common Law, or Statutable
Distress,”” may become of all others the most pathetic.
But though, in both these works, the declaration and
avowry are admirably delineated, there can be no
doubt that the whole of the pleas in bar ®ould be
bad on a general demurrer. Succeeding artists may
avoid the fault.”” Mr. Moile has been exceedingly
‘'successful himself in giving a poetical interest to the
stern and usunally forbidding realities of legal lore.

Lord Eldon is said to have perpetrated some half
dozen poetical nugz—one of which was a new version
of ¢ Chevy Chase,”” in the formof a chancery bill.
We understand that this last specimen of «ingenious
trifling,” is yet extant. Lord Tenterden was re-
nowned for his Latin versification.

Sir Edward Suzden is not a name that our reader-
would probably have expected to see here. But we
have been told, on.competet authority, that this emi-
nent lawyer is the author of a humorous parody ou
the well known air, « Wake, Dearest, Wake.”” This
parody is supposed to be a dialogue between a
sherifl’s officer and the unhappy object of his pursuit.
The« officer finding the dvor closed against himn,
advises the creditor, ¢s a friend, to come out and sur-
render himself, for

«If you don’t T shall nab you to-morrow:"”
Crgprron.

«1 don’t care, I don't care, I don’t care.”
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Lord Lyndhurst, too, has wooed the muse. The
following anecdote may be relied on as authentic.
While he was at a school kept by a Mr. Franks, a cir-
cumstance occurred which will serve to show how
early the ardent temperament and ready talent, which
has distinguished his public career, developed itself in
thisremarkable man. At Clapliam, there wasa young
ladies’ school, which was attended by the same dan-
cing master as that employed by Mr, Franks; and,
previous to his annual ball, the two schools used fre-
quently t8fheet together for the purpose of practising.
At one of these agreeable réunions, young Copley,
then not more than fourteen years of age, was smit-
ten with the charms of a beautiful girl, and, at their
next meeting, slipt into her hand a letter containing
a locket with his hair, and a copy of verses, of which
the following is a transcript. They were entitled—

W
¢ VERSES ADDRESSED BY J. COPLEY TO THE MOST AMI-
ABLE —mm8m —————,

¢ Thy fatal 8hafts unerring move,
I bow before thine altar, love,
I feel thy soft, reistless flame,
Glide swift through all my vitat frame;
For while I gaze my bosom glows,
My blood in tides impetuous flows,
Hope, fear, and joy, alternate roll,
And floods of transport whelm my soul;
My fault’ring tongue attempts in vain,
In scothing murmaurs to complain;
My tongue some secret magic ties,
My murmurs sink in broken sighs;
Condemned to muse eternal care,
And ever drop the silent tear;
Unheardel mourn, unhdard I sigh,
Unfriended live, unpity’d die.
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“«] beg you will do me the honor to
«adéept of the trifle that accompanies if, and you will
oblige
“ Your affectionate admirer,
«J. S. COPLEY, Jun.

«P.S. Pray excuse the writing.”

It is only necessary to add, that the lady to whom
these verses were addressed still survives, and retains
in her possession both the letter and its col‘:ts.'

Lord Denman possesses poetical talents of no mean
order, as the following translation from the Greek
Anthology, published in Mr. Bland’s collection, will
show:

¢In myrtle my sword will I wreathe,
Like our patriots, the noble and brave,
Who devoted the tyrant to death,
And to Athens equality gave!

“Loved Harmodius, thou never shalt die!
The poets exultingly tell, '
That thine is the fulness of joy,
Where échilles and Wiomed dwell.

¢ In myrtle my sword will I wreathe,
Like our patriots, the noble and brave,
Who devoted Hipparchus to death,
And buried his pride in the grave,

“ At the altar&m tyrant they seized,
While Minerva he vainly implored,
And the goddess of wisdom was pleased
With the victim of liberty’s sword.

¢ May your bliss be immortal on high,
Among men as your glory shall be,
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Ye doom’d the usurper to die,
Andade our dear country be free!”
x

«In my profession,”” Sir W, Jones writes to Dr.
Parr, “the reputation of a scholar is a dead weight
on a person.”” Literary reputation is, certainly, not
the best means for obtaining a practice. A poetical
lawyer has described one more available:

THE MODERN WAY TO GET ON AT THE BAR.

«My Comilibns all eat, and my terms all past,
To the bar I’m now call’d, my dear father, at last;
To its profits I look, to its honors aspire,
The first of our name ever titled esquire.
That I'in proud of the title, I'm free to confess,
No longer plain gentleman now of the press;
By a penny-a-line I was scurvily paid,
I was starving—but think now my fortune is made!
I’ve struck out such a line as you'll say is by far
The best of all ways to get on af the bar.
Some try to get on as great black-letter readers,
But all now aspire to be thought special pleaders.
The title all claim, 1t belongs ta but few,
Though first asked, » when you’re call'd, ¢ Pray whose pupil
were yon?”’
I said T was Tidd’s, though you know that the fact is,
ITe taught me, ’tis true, by twice readifig his practice.
Some to book-making take, but that’s starving employment,
I never could read, or in books find enjoyment.
I laugh at translators, call editors ganders,
Who were paid, as was Williams, for editing Saunders;
Be praised, but left briefless, at last find how hard !
Poor Probity’s meed is their only reward.
What were Vaillant’s great gains by s translation of Dyer'!
He was made city pleader, but never got higher;
Had that place been a gift, some reward I’d have thought xt,
But now with his own proper money he bought it.
But the way to get on I've struck ougis much shorter,
.Vor. IL—11 °*
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never draw pleadings, I read no reporter-—
hose courses don’t suit me--the way which I choose
U o get on, is by paragraph puffs in the News.

For example, when call’d, there appeared in the Star,
Mr. Lignum, last Wednesday, was call’d to the bar.
And it then lets the world obligingly know,
The home circuit, we hear,-Mr. L. means to go.
In the front of the paper this holds a first place,
And my name in large print stares you full in the face.
Then soon after, we hear, and we hope it is true,
Mr. Lignum, at Clerkenwell, made his debiit;
At the Old Bailey, the public, as well as his friends,
With pleasure will hear he in future attends;
And the night of his call five retainers were sent,
In five parish appeals, for the sessions in Kent.
This, half news and half puff, I take care sha’nt be lost,
But appear in the Chronicle, Herald, and Post;
And in all other papers, all which you may guess,
I owe to my gentlemen friends of the press,
Those who crowd up the courts every day, taking notes,
With greasy black heads, and more greasy black coats.
Thése are all dear friends, and they gave me the hint,
-Of th’ advantage I'd find from appearing in print.
Your name seen so often, folks naturally say,
¢ Why Lignum’s the most rising man of the day.
You’ll find business bring business, and we shall not fail,
Though you move for a nonsuit or justify bail;
That your name shall appear, and you’ll seem to have all,
Or, at least, half the business of Westminster Hall.’
Thus you see, my dear father, it answers my ends
To make all these black-headed gentry my friends;
And think, just as I’ve hit to a tittle,
The way to get on, and it costs me but little;
At-chambers I now and then give them a lunch,
Or, at night, a regale of hog’s puddings and punch.”
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THE BENCH AND THE WOOLSACK.

Independence of the Judges—the Bench in the days of Eliza-
beth—Croke—Judge Jenkins—Mr. Justice Alderson—Sir
Alan Chambré—George III and the Judges—Dismissal of
Judges—Judicial Corruption—Alfred—Judges in the days of
Edward I—A Striking Punishment—Latimer's Account of
the Judges—Edward VI and his Judges—Bacon'’s Corrup-
tions—Charles [1—Judge Yates—Respect for Judicial Dig-
nity—painful Duties of a Judge—Sir Giles Rooke—Severe
Labors of the Chancellor—the Chancellor’s Patronage—
Clerical Lawyers.—Ancient Court of Chancery—Lay Chan-
cellors—Habits of the Old Judges— Anecdotes of a Judge—
Chief Baron Thompson—Lord Eldon—Judicial Character—
Judge and Jury—the Bench and the Bar—Politics and the
Judges—James 1I and the Lawyers—Erskine and Holt—
Appointment of Judges—Division of the Chancellorship—
Judicial Studies—Dilatoriness of the Courts—Precedents—
Jus dicere non jus facere—Honors of the Bench—Salaries
of the Judges.

“We read that in the case of Humphrey Stafford,
that arch-traytor, Hussey, chief justice, besought king
Henry VII that he would not desire to know their.
opinions before-hand for 'iIumphrey Staftord, for they
thought it should come before them in the King’s
Bench judicially, and then they would do that which
of right they ought; and the king accepted of it.””*

[ ]
* 3 Inst, 39.~
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t it was a favorite boast of Henry that he governed
his kingdom by his laws, and his laws by his law-
vers;* and to a certain extent he carried his boast into
performance.

Queen Elizabeth, having created a new office in the
court of Common Pleas, conferred it upon, Richard
Cavéndish, a gentleman of the privy chamber, and
commanded the judges to admit him to the same.
The judges, instead of promptly obeying this demand,
alleged that the prothonotaries claimed a right to per-
formn the duties of the office. The queen, exasperated
at this, addressed to the judges a very angry letter,
reprehending them for their contumacious neglect of
her orders, and desiring them Yo acquaint the lord
keeper and the earl of Leicester with the causes of
their contempt of her authority. The judges imme-
diately complied with this order, and repeated to the
two lords the grounds of their refusal to admit
Cavendish to the ‘office. This did not satisfy the
queen, who sent them a message commanding them
on their allegiance to admit Cayendish forthwith;
insisting, at the same time, that no injury could
result therefrom to the prothonotaries, who could, if
they felt themselves aggrieved, vindicate their rights
by appeal to a court of law: and she concluded with
observing, that she would not take away their rights,
but only put them to their action. " The judges,
however, were not to be mcnaced or cajoled. They
replied, firmly, “that the queen had taken her oath
for the execution of justice according to law; that

* Itis a remarkable circumstance, that in the council of re-
gency durﬁlg the minority of Henry VIII, there was not one
lawyer: so obnoxious had the infamous practices of Empson
and Dudley rendered the whole profession.
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they did not doubt but that when her majesty was
informed that it was against law, she would do what
befitted her; for their parts they had taken an oath
to God, to her, and to the commonwealth, ang if they
should do it without process of law before them, and
upon her command put the others out of possession,
though the right remained to them, it were a‘breach
of their oaths, and, therefore, if the fear of God were
not sufficient, they told her, that the punishment
that was inflicted upon their predecessors for breach
of their oaths (alluding to Thorpe’s case), might be
sufficient warning to them.”” The queen, imperious
as she was, acknowledged the justice of their excuse,
and so the matter €nded.

In the famous case of ship-money, the judges were
almost unanimous for the king. Mr. Justice Croke
declared that he believed the law to be opposed to
the claims of the crown. Finding, however, that the
opinions of his brethren were against him, and con-
scious that his resistance, while it would fail in
obtaining judgmgnt for the defendant, would involve
the loss of his own place, and the ruin of his family,
he at last resolved to give way,and to concur with the
other judges in deciding in favoreof the crown. A
few days before he was to argue,” says Whitelock,
“upon discourse with some of his nearest relations,
and most serious thoughts of this business,”” having in-
timated his intention of éiving way, his wife, who was
a very good and pious woman, told him, ¢ that she
hoped he would do nothing against his conscience, for
fear of any danger or prejudice to her or His fa-
mily; and that she would be couiented to suffer
~want or any misery with, him, rather than be an

11*
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.oteasion for him to do or say any thing against his
judgment and conscience.”

To his eternal honor and our great benefit, Croke,
when the hour of danger arrived, decided as his con-
science directed, and thus saved his memory from the
obloquy in which his colleagues became justly in-
volved.

David Jenkins a Welsh judge in the time of
Charles I, when the rebellion first broke out, im-
prisoned and otherwise punished, as guilty of high
treason, many persons who had taken up arms against
the king. Having been captured .by"the parlia-
mentary forces, he was brought up to London, and
committed to the Tower. Whit&ock mentions that
when he was brought before the court of Chancery
to answer to a bill that had been filed against him,
he courageously told the court, “that he ought not,
and would not, submit to the power of that court; for
it was no court, and their seal was counterfeit.”” For
this he was committed to Newgate,and was afterwards
impeached for high treason Ly thg House of Com-
mons. ‘On being brought before the house, the in-
trepid old jndge refused to kneel at the bar, telling the
house that « he denfed their authority, and that they
wronged the king, and that although they pretended
to protect the law, there could be no law without a
king,”” and “ used,” says Whitelock, « high expressions
against the parliament and their authority.”” For his
bolduess, the house fined himn £1000, at:d ordered him
to be again committeq to Newgate, whence he was
transferred to Wallingford Castle. An act was after-
wards passcd for his trial in the high court of justice,
and every effort was mage to induce him to submis-
sign, and a recognition of the usurping powers. Scve-
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ral members of the House of Commons waited on
him for this purpose, but thé sturdy Welshman was in-
flexible. Atlast he was told that, if he continued
thus obdurate, he would be marched to execution.
“So be it,” he exultingly exclaimed; “but I shall
suffer with Magna Charta under one arm, and the
Bible under the other!”” These are splendid instances
of the haughty integrity and proud independence of
English judges.

Dr. Parr has observed, that to say of a judge, that
he was incorrupt, was hardly to eulogise him. To
the purity with which justice isand has been adminis-
tered, between man and man in this country, may be
with justice ascribéd the rapid progress towards a
free and enlightened government, which is discernible
throughout our history. The following anecdote is
well known, but still worth recording in this place.
Of Sir M. Hale, his biographer, Bishop Burnet says,
“ A gentleman sent him a buck for his table, that
had a trial at the assizes; so, when he heard his name,
he asked if he were not the same person that had
sent him venpison: and, finding he was the same, he
told him he could not suffer the trial to go on till he
had paid him for his buck. T& which the gentle-
man answered, that he never sold his venison; that
lie had done nothing to him that he did not do to
every judge that had gone that circuit, which was
confirmed by several gentlemen then present; but all
would not do, for the lord chief baron had learned
from Solomon, that a gift perverteth the way of judg-
ment, and therefore he would not suffer the trial to
go on till he had paid for the preseul; upon which
the gentleman withdrew the record. And at Salis-
bury, the dean and chapter, having, according to the
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éustqm, presented him with six sugar-loaves in his
circhit—he made his servants pay for the sugar before
he wounld try their cause.”

To Sir Matthew Hale’s integrity and independence
a very competent witness has borne ¥ery honorable
testimony. “I remember,” says Dryden, in his
Essay on Satire, “a saying of King Charles II, on
* Sir Matthew Hale, who was doubtless an uncorrupt
and upright man, that his servants were sure to be
cast on a trial, which was heard before him; not that
he thought the judge was possibly to be bribed, but
that his integrity might+be too scrupuleus; and that
the causes of the crown were always suspicious, when
the privileges of subjects were concerned.”” The
following anecdote told by Roger North, confirmns this
statement. “ A courtier who had a cause to be tried
before him, got one to go to him, as from the king,
to speak for favor to his adversary, and so carried
his point; for the chief justice could not think any
person to be in the right, that came so unduly recom-
mended.”

At the assizes in Cardiganshire, in 1832, the de-
fendant in an action sent a statement of his case,
with a ten pound®note enclosed, addressed to Mr.
Justice Alderson, at his lodgings. When the learned
judge next day took his seat on the bench, he men-
tioned what he had received the evening before, and
declared his intention of placing the letter in the
hands of the attorney-general for the purpose of a
-prosccution against the offender. It was, however,
intihated to him that the offence had been the result
rather of ignorance than of crime, and the judge, hav-
ing returned the money and censured the defendant,
agreed to allow the matter to drop.
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So, until lately, we have understood, that jt ha#
been the custom, to avoil the suspicion of beu)g
actnated by any partiality, whenever a judge should
be sitting in his native county* never to sit on
the criminal #ide of the court. We should have
thought, however, that opportunities for displaying
his personal feclings would be more often afforded
a judge when trying civil than criminal causes.
It is scarcely probable he would have to play the
part of a Brutus, and condemn his children to death.
Mr. Justice Chambré, a learned .and excellent judge,
displayed on one occasion that jealousy of public
opinion, which keeps the bench so pure. He tried
a very important case at an assize town; the defend-
ant to which was a gentleman of large property
in the county, and whose house lay about half-way
between the town where his cause was tried and the
next circuit town. He was, therefore, in the habit of
inviting the judges to spend the night in his house
during their cireuit, and the invitation, as a matter of
course, was regularly accepted. After this trial, he
sent the usual m\ntatlon, but Mr. Justice Chambré
replied that he felt it would not be proper for him to
accept it, under the circumstanceg of the case.

The independence of the judges, that is, their in-
dependence of royal influence, is guaranteed by the
act Geo. III, c. 23, passed at the earnest request of
the king himself, who said ¢« that he looked upon the
independence and uprightness of the judges as essen-

* It is understood that the Chief Justice of the King"s Bench
has the first choice of the circuits; the Chief Justice of the
Common Pleas aad the Chief Baron of the Exchequer choose
next; aud afterwards the puisné judges and barons according to
seniority.
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malgzhe impartial administration of justice, as one
of. the best securities of the rights and liberties of his
subjects, and as most conducive to the honor of his
crown.” By this memorable measure, the commis-
sions of the judges were enacted not to determine
upon the demise of the crown, but to continue dur-
ing good behavior—power being still reserved to
the .sovereign, to remove them upon the address of
both Houses of Parliament. It was, however, con-
sidered by many very able lawyers, that even previous
to this act, and by virtue of the act of settlement, the
demise of the crown did not determine.the commis-
sions of the judges. In practice, however, it was
invariably considered to do so. The importance of
rendering the judges free from the influence of the
crown, was recognised by the House of Lords, in 1640,
when they petitioned Charles I, «that all Justices
of the King’s Bench and Common Pleas, and the
Barons of the Excheguer, that go circuits, may hold
their places by patent from his Majesty—quamdiu
se bene gesserint and not durante bene placito.”” To
this request, the king yielded his assent.* We may
presume from the fact, that Cromwell removed se-
veral of his judges who refused to violate their oaths,
to serve his purposes, that the judges’ commissions,
during the Protectorate, were merely during will.
After the restoration of Charles II, the judges were
for sometime appointed guamdiu se bene gesserint, but
after 1678 they were appointed only daring pleasure.
This change of system was adopted in consequence of
Mr. Justiee Wyld’s (“an ancient and worthy judge,”
as he is called by Barnet,) having told the Popish wit-

* Rushworth, iii, 1636.
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ness Bedlow, “that he was a perjured maﬁﬁ"
ought to come no more info courts, but go home'
repent,”” For this the king dismissed him.

To such an extent did the corrupt court of those
times carry thefr power, that, in 1679, four judges were
removed from the Bench, while James II, during his
reign of scarcely four year’s duration, removed hot
less than ten. The first step towards securing the
administration of justice from the caprice or the
tyranny of the sovereign, was taken at the Revolution,
when the judges’ commissions were again granted
guam que se.bene jesserint. A bill was introduced,
and passed both Houses of Parliament, in 1692,
by which it was enacted that the judges should hold
their places for Yfe. This, however, William IiI
would not submit to, and he used the prerogative,
since so rarely exercised, of refusing his assent to the
measure. By the act of settlement,* however, a great
advance was made towards securing an impartial ad-
ministration of the law. By this statute, it is declared,-
that judges should always be appointed during good
behavior,and that their salaries should be ascertained.
Dr. Johnson objected greatly to the act of*Geo. III.
He contended, that, if it were possible that a judge
might be partial to the crown, judges might also, and
had been, partial to the populace. ¢ A judge,” he
said, “may become corrupt, and yet there may not
be legal evidence against him. A judge may become
froward from age. A judge may grow unfit for his
office in many ways. It was desirable that' there
should be a possibility of bemg delivered by a new
king.”

* 12 Will, III, c. 2, passed A. D. 1709.
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wuld be a proud thing for the legal historian,
3 were not compelled to register the misdeeds and
the unblushing corruption “of but too many judges,
who have disgraced the judgment-seat,

The Scroggs’ and the Jeffreys’, who -have been the
subservient instruments of a court, or the Magcles-
fields,"who have abused their high functious for merely
selfish and personal ends, fil a black page in the
annals.of our country, und one we would fain turn
over withont notice: yet, black as i.-the page, it is
pot the less instructive—for if the virtuous be useful
to us as examples, not less useful are the vicious toy
us as beacops. The history of judicial corruption
begins early. In that remarkable work, the « Mirror
of Justices,” there is a chapter gn “the abuses of
the common law,” in which it is said that it is abuse
that justices and other officers, who kill people by
false judgments, be not destroyed as other murderers;
which King Alfred- caused to be done, who ordered
{orty-four justices in one year to be hanged, as mur-
derers; for their false judgments.”” Amongst other
cases, the following may be enumerated:

He hanged Cadwine, because he judged Hackery
to death, without the consent of all the jurors; and
whereas he stood upon the jury of twelve men, and
because three wonld have saved him against the
nine, Cadwine removed the three,and put others upon
the jury, upon whom Hackery put not himself.

« He hanged Cole, because he judged Ive of death,
when he was a madman,

«He hanged Athulf, because he caused Copping to
be hanged before the age of six-and-twenty years.

«He hanged Athelstone, because he judged Herbert
to death for an offence not mortal.
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4 He hanged Hoine, becanse he hanged SW&;'
days forbidden. T

“He hanged Therbone, because he judged Osgot
for a fact, whereof he was aequitted before against
the same plaintiff, which acquitiance he tendered to
own by oath, and because he would not own it by
record, Therborne would not allow of the acquittal
which he tendered him.” -

Judicial corruption attained a very considerable
height in the reign of Edward I. - Upon the return
of this sovereign from France, in the seventeenth
year of his reign, (for the purpose, if we may be-
lieve Sir Willlam Blackstone, of filliug his coffers
which had been drained by long foreign wars) he de-
termined upon briaging the judges to account for their
misdeeds, and of redressing those evils in the admi
nistration of justice, against which his sabjects so-
loudly and so incessantly clamored. The chief jus-
tice of the Common Pleas, Sir 'l homas Wayland,
was convicted of felony, as accessary in murder, and
having abjured the country, he forfeited all his estates,
the value of whlch is' said to have been a hundred
thousand marks, or seventy thousand pounds. Sir
Ralph Hengham was charged with having altered
of a fine, from thirteen shillings and four pence, to’
six shillings and eightpence, an offence for which he
was fined eight hundred marks. By way of a sérik-
tng memento, it is s1d that the fine was employed
in building a clock-tower close to Westminster Hall,
so that the sound of the cloek might be heard hy the
jundges as they were sitting in ther courts. It has been
observed, however that this could hardly have been
done, as clocks did not come into general use until
the latter end of the fourteerth century. Lord Holt

Vor. Il.--12
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‘]g}ﬁ;ded to this anecdote in an anonymous case re-
"ported 6 Mod. 130. This was a case of ejectment in
‘which the term was madé for five years; and after a
verdict for the plaintiff, he was delayed of judgment
and execution, by injunction in Chancery, until the
term surceased. Motion was then made to renew the
termgyand a case was quoted where it had been done,
and it was alléged that it was the constant practice in
the Exchequer to do so. The court said that they could
not do it without altering the record; and Chief-Justice
Holt said, in refusing the motion, that «he considered
there wanted @ clock house over agaiist the hall
gaote!”  Sir William Thorpe, the Chief Justice of the
King’s Bench, who, in consideration of ninety pounds,
staid a writ of exigent, which was to have been
awarded against certain persons, was sentenced to be
ad voluntatem regis, at the mercy of the king, to be
.dealt with as it pleased him. (3 Inst. 145.) Adam
de Stratton, the Chief Justice of the Exehequer, «a
man,” says Coke, “of great possessions and riches,”
was attainted of felony, and the rest of the judges
were fined and imprisoned, “saving,” says Coke,
« Johannes de Mettingham, and Elias de Beckinghan,
‘who, to their eternal memory and honor, were found
upright, and free from all bribery and corruption.”

It would appear from Latimer’s Sermons, that the
judges, in his time, were not free from corruption.
« Now-a-dayes the judges be afrayde to hear a poor
mairagaynst the rich, insomuch they will eyther pro-
nounce against him, or so drive the poor man’s
sute; that he shall not be able to go thorow with it.”’
« Cambises,” he’ continues, “ was a great emperor—
such another as our maister is—he had many lord
deputyes, lord presndentes, and lieutenantes, under
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him. Itis a great while sythe I read the historyd
1t chaunced he had under him, in one of his dominidhs,

a briber, a gift-taker, a gratifier of rich men, he fol-

lowed giftes Just as he that followed the pudding, a’
handmaker in his office, to make his sonne a great :
man; as the olde saying is, happy is the childe whose
father goeth to the devil The cry of the poore
widow came to the emperor’s eare,and caused him to
flay the judge quicke, and laid his skinne in . his ,
chayre of judgement—that all judges that should
give judgement afterward should sit in the same

skinne. Surely it was'a goodly signe, a goodly mo-

nument, the signe of the judge’s skinne. I pray God

we may once see the signe of the judge’s skinne in

England. Ye will say peradventure that this is cruelly

and uncharitably spoken. No! No! I doe it charit-

ably for a love I beare to my country.”

In King Edward VI’s journal printed by Burnet,
in the appendix to his History of the Reformation
we find evidences of the judicial corruption practised
in those days. Beamont, the Master of the Rolls, .
confessed that he had bought land with the king’s
money, and had lent some to other people, to the
amount of £900 in money, and £16,000 in obligh-
tions. IHe also confessed that he purchased the in-'
terest of a defendant in a cause before him; and
cansed a deed to be forged to make her disputed title
apparently good. In consideration of his offences,
he agreed to surrender &ll his property into* the
hands of the king. In a collection of King Ed-
ward’s papers, there is one entitled « A Discourse
about the Reformation of my Abuses, >’ in which he
obscrves, that « the lawyers also, and judges, have'
much offended in corruption and bribery.”
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, ‘The corruptions practised by Empson and Dudley,
in the time of Henry VII, are well known, Lord
Bacon, in his history of thie reign of that mounarch,
has explained very fully the means by which these ra-
pacious judges managed to enrich themselves, and to
fill at the same time the coffers of their king and
master; ‘ preying” as he says, “like tame hawks for
their master, and like wild hawks for themselves.”
They would cause indictments to be laid against cer-
tain persons, whose chief crime was the possession of
wealth;and having, through the agency of juries, who
were their creatures, managed that true bills should
be found, would forthwith imprison their victiins,and
usually succeeded iu extorting from them, by various
devices and under several pretences, large sums of
money, by way of what they termed ¢ compensations
and mitigations,” before they would suffer them to be
liberated from confinement. Emboldened by the
success of these practices, they went further, and
dropping the mask of legality, which they had pre-
viously assumed in their proceedings, they would
attach any one they chose, and have him brought
before them, and such persons as they had selected,
who, sitting in a private house in some obscure place,
and styling themselves “a court of commission,”
would, acting as judge and jury, try and condemn.
Both Empson and Dudley are said to have been well
read lawyers, and they made a dexterous use of their
learning, for they raked up many old statutes, long
considered obsolete, and in practice disregarded, and
enforced them without respect to the object for
which they had been framed, or the time they had
been allowed to slumber in obscurity. By acting as
agents in the purchase of royal pardons, they made
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the blessed prerogative of mercy, a profitable sotirca:
ol revenue to the sovereign. « I do remember,” says
Lord Bacon, “to have seen not long since a book of
Empson’s, that had the king’s hand to almost every
leaf, by way of signing, and was postilled in the
margin with the king’s hand likewise, where was this
remembrance: ¢Item, received of such a one five
marks for a pardon to be procured; and if the pardon
do not pass, the money to be repaid, except the party
be some other way satisfied!” And over against this
memorandum (of the king’s own hand) ¢otherwise
satisfied.””” We necd not wonder at the vast aceu-
mulation of wealth which this sovereign managed to’
acquire. In reference to the bribes which he shared
with his judges, Bacon observes, « These little sands
aud grains of gold and silver (as it seemeth) helped
not a little to make up the great heap and bank.”
That period of our history in which the Stuart
dynasty had rule, abounds with instarces of judicial
corruption. We find that Bacon lent a ready ear to
the solicitations in, behalf of suitors, advanced by his’
patron the Duke of Buckingham, to whom he was, in
a great measure, indebted for his place. “I am very
glad,” writes the favorite to the ¢hancellor, “to un-
derstand that there is so good hope of Sir Gilbert
Houghton’s business, whick I must needs ascribe to’
your lordship’s great juvor towards him for my’
sake, which I will ever acknowledge.” On the very
day that he was made Lord Keeper, Bacon wrote'
Buckingham a letter, in whiche he declared, that he
cannot do otherwise than profess, ¢ that in this day’s
work, you are the truest and perfectest mirror and ex-’
ample of firm and generous Jfriendship that ever was
in court.  And,” he continues, “T shall count every
12*
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ﬁ“‘l(m, wherein I shall not either study your well-

" doing in thought, or do youy name honor in speech,
or perform you service in deed.” Bacon himself was
probably not more corrupt than his predeeessors, but,
earnestly, as in his writings and in his exhortations to
the judges, he denounces the sinfulness of accepting
bribes; he was, by his own confession, guilty of having
bartered justice. From the partiesin one cause before
him he confessed to have received “a dozen of but-
tons, to the value of fifty pounds after the cause was
ended.” From others he was charged with having re-
ceived about a fortnight after his decree “a suit of
hangings worth one hundred and threescore pounds
and better.” He acknowledged the receipt, but said
‘that «it was towards the furnishing of his house!”
To a variety of other charges of a like nature he
pleaded guilty.

The influence which Charles I exercised upon the
judges is too well known for us to dwell upon it here;
and, if we may belheve Bishop Burnet, his son,
Charles II, exercised an influence not less pernicious.
He was in the habit of frequenting the House of
Lords, and by personally canvassing the peers, often
obstructed the course of justice. ¢ He became,”
says the bishop, “a solicitor not only in public
affairs, but even in private matters of justice. He
could in a very litle time have gone round the
house and spoke to every man that he thought worth
speaking to. And he was apt to do that upon the
solicitation of any of the ladies in favor, or of any
one that had credit with them. He knew well on
whom he could prevail.”

It would scarcely be desirable to add to these in-
stances of judicial corruption. Happily such are un-
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known in these times. The judges of England ata,ﬁ
free from even suspicion,and we may, without hyper-
bole, say with Dr. Parr, that bribery is as little known
to our bench as parricide is said to have been to the
ancient Greeks. The purity which characterises the
administration of justice in modern times is due to
many fortunate and concurring circumstances. But
from whatever it arises, its existence, nothing but
ignorance or malignity could doubt, and the advan-
tages of which it is the source, even folly or faction
could not question.

It has, however, been whispered, that, at a late
period, efforts have been made to tamper with the in-
tegrity of the judges. Mr. Justice Yates, it has been
said, was one whose virtue was thus assailed. But he
turned a deaf ear to all the solicitations of the minis-
ter, and rejected his overtures with scorn and con-
tempt. Surprised at his firmness, we are told, his
tempter procured a letter from the sovercign to be
sent to this obdurate judge; who, when he received it,
suspecting sowething wroung, returned it unopened. In
1767, ministerial influence was exercised very liberal-
ly amongst the judges. It is said, the means adopted
was giving them lottery tickets, and Mr. Justice As-
ton was actually seen to dispose of one of his in
’Change Alley. When upbraided with such conduct,
he coolly replied, «I think, sir, I have as good a right
to sell my tickets, as my brotQer Willes.”” Perhaps,
however, scandal has been too busy with the charac-
ters of these learned judges, But supposing the
charges shall be true, and that these should have been
guilty, we ay, with fairness, ask, “ What are these
among so nxanY?”

The Judges in the courts of law and equity, are
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esféemed, by the constitntion, of very great dignity
and importance. Striking in a superior court of
law, or at the assizes, is more penal than striking in
the king's palace; an offence which our law used’
anciently to visit with the utmost severity. Previous
to the conquest, we learn from Blackstone, to strike
any one in the king’s court of justice, or even to
draw a sword therein, was a capital felony: but our
law exchanged the loss of life for that of limb; now
such an offence may be punished with the loss of the
right hand, imprisonment for life, and forfeiture of
“goods and chattels and of the profits of lands for life.
Those even who are guilty of having used threaten-
ing or reproachful words to a judge sitting in a court,
are guilty of a high misprison, an@ have been punish-
ed with large fines, iinprisonment, and corporeal pun-
ishment. Even an affray or riot near the courts,
though out of their actual view, is punished with fine
and imprisomment. So highly does the law respect
the dignity and consequence of the judicial character.
Bacon, when Lord Keeper pronounced a decree
against Lord Clifton, who was so enraged at it, that
he publicly declared that “he was sorry he had not
stabbed the Lord Keeper in his chair the moment he
had pronounced judgment.’”” For this imprudent
speech he was committed to the Tower. Bacon ap-
pears to have conducted himself with great and com-
mendable moderation. ; Writing to Buckingham, he
says,# I pray your lordship, in humbleness to let his
majesty know, that I little fear the Lord Clifton, but
I much fear the example that will animate ruffians
and rodomonti, extremely against the seats of justice,
which are his majesty’s own seats; yea, and against
all authority and greatness, if this pass without public
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censure and example, it having gone already so far,
as that the person of a baron hath been committed to
the Tower.”

Exalted as is the dignity of the judge, his labors are
severe, his responsibility heavy. He is often placed
in snch situations as require from him the utmost con-
trol of his feelings, while his daily occupations demand
the constant exercise of the highest faculties of his
mind, and this especially in the dispensing of criminal
justice, and most especially at a peridd when o ir cri-
minal code was disgraced by a severity, unknown to
almost every other country in the world, and unwor-
thy of a people to whom religion and civilization
were known. Remembering that he was placed on
the bench not to make but to adninister—not to alter
but to declare the law—a humane and intelligent
judge must have felt, and perhaps at times may even
uow feel, a severe conflict between his feelings and
his dnty.

Sir Giles Rooke had once to preside at the trial of a
young woman, who was charged with havmg stolen
a saw, valued at ten pence, from an old iron shop.—
The evidence was clear against her; hut it was proved
that she had committed the offence from the pressure
of extreme want. The jury felt the hardship of the
case, and the cruelty of punishing with severity an
offence committed under such circumstances; and des-
pite the clearness of the evidence, consulted for some
little time in donbt together., At length, however,
they agreed, and the foreman rising with evident agi-
tation, delivered their verdict, GUILTY. Upon-this,
Judge Rooke addressed them in the following terms:
“ Gentlemen of the jury, the verdict which you have
given is a very proper verdict; under the circumstan-
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ces of the case you could have given no other. I per-
ceive the reluctance with which you have given it.
The court, sympathising with you in the unhappy
condition of the prisoner, will inflict the lightest pun-
ishment the law will allow. The sentence is that the
prisoner be fined one shilling and be discharged; and
if she has not one in her possession, I will give her
one for the purpose.” The audience, jury, and coun-
sel, showed how deeply they were moved by the lan-
guage of the verlerable judge. However, “A popu-
lar judge,” says Bacon, intending thereby a judge
who looks not sc mnch to the law as to popular ap-
plause, «is a deformed thing.”” This is a character
which has been given, but by an unfriendly writer, to
Sir Matthew Hale. Allnding to% cause in the King’s
Bench, Roger North says, « It was tried, I think,
twice, but I am sure once before the Lord Chief Jus-
tice Hale, who was most propitious to a poor man’s
cause; and before him, i/ any leaning were, it was
of s favor to that side that most seemed to be op-
pressed.” '

“ Men in great place,”” says a great authority, “are
thrice servants: servants of the sovereign or state,
servants of fame, and servants of business; so as they
have no freedom, neither in their persons nor in their
actions, nor in their times.”” The duties which de-
volve on those to whom are confided the reins of
justice, if honorable, are severe. And this is especially
the case with the chancellor. The first equity judge
in the realm, he is a minister of the crown, an impor-
tant and influential member of the cabinet, and its
adviser on the nuierous legal questions which come,
frow time to time, under its cognizance. Thus is the
foreign, colonial, and domestic policy of the empire
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perpetually coming under his consideration. He has
also to afford the sovereign his counsel on the subject
of applications for an exercise of the royal niercy on
behalf of condemned criminals. He has occasionally
to attend the privy council. He is Speaker of the
House of Lords, and is expected to take a prominent
part in all debates of importance. Much of his time
is also occupied in examining charters, letters patent,
and other instruments which pass the great seal, for
the legality of which and for their conformity with
the warrants on which they are founded, he is perso-
nally responsible.

% There, my Lord,” said Charles II, when deliver-
ing the great seal to North, “ take it—youn will find it
heavy.”” Heavy indeed did he find it! On his death-
bed, according to his brother, the Lord Keeper con-
fessed “ that he had notenjoyed one easy and content-
ed minute, since he had had the seal.”” When some-
body told Jeffreys, after he was promoted to the wool-
sack from the King’s Bench, that he wonld find his
business heavy, he replied, « No! I will make it light.”’
This is such a spéech as might have been expected
from so unscrupulous and unprincipled a judge as
Jeffreys—but to any man who thinks rightly and feels
rightly the chancellorship of England will indeed be
a heavy thing.

Shortly after Lord Eldon succeeded to the chancel-
lorship, after the resignation of the Whig government
of 1806, he is reported to have cxclaimed to aeight
reverend bishop, “ Lord Erskine, I am sure you need
not envy me; for I’'m confideut it is far better to be a
dray horse than a Lord Chancellor.”” When this ob-
servation was reported to Ersk,ine he observed,
« Why then does he not resign, and put a stronger
hotse into the team?”’
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" Even as far back as the reign of James I, the chan-
cellor’s duties were very severe: when lord keeper
Williaras first held the great seal, the press of busi-
ness was so great, that he was compelled to sit in
his court for two hours before daylight, and to re-
main there until between eight and nine, and then
repair to the House of Lords, where he staid till
twelve or one: after taking some refreshment at
home, he would return to his court and hear such
causes as he was unable to hear in the morning; or, if
he attended at council, he wonld resume his seat in
chancery towards evening, and sit there until eight
o’clock,and even later: on his reaching home after all
this fatigue, he read all the papers which his secre-
taries laid before him; and then, although the night
was far goue, would prepare himself for the House
of Lords the next day. Whitelocke mentions him-
self and his brother commissioners sitting 1n chancery
from five o’clock in the morning to five o’clock in the
afternoon.

Sir Lancelot Shadwell, the present Vice-chancellor,
in his evidence before the chancery commission, de-
clared the business in the court was then so hez’wy’
“that three angels could not get through it.”> Sir
Thomas More, when he took his seat for the first
time in the Court of Chancery, addressing the bar
and audience, said, “I ascende this seate as a place
full of labor and danger, voyd of all solide and true
houer; the which by how much the higher it is, by
so much greater fall I am to feare.”” Laborious in-
deed it was then, and still more laborious is it now
—buat void of honor it uever was, and never will be;
and all such professions of indifference to its diguity,
_because of the duties which ensue from that dignity,

[
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as much deserve contempt as they meet with neglect.”
« When I was Chancellor,”” says Lord Bacon, “I told

Goudomar, the Spanish Ambassador, that I would

willingly forbear the honor to get rid of the burthen;

that I had always a desire to lead a private life—

Gondomar answered that he would tell me a tale;

¢My Lord, there was once an old rat that wouwld

needs leave the world: he acquainted the young rats

that he would retire into his hole, and spend his days

in solitude,and commanded then to respect his philo-

sophical seclusion. They forbore two or three days:

at last one, hardier than his fellows, ventared in to "
sce how he did; he entered and found him sitting in

in the midst of a rich parmesan cheese!” >

In the distribntion of Charch paonage, the Chan-
cellor, or the Judge, has a task to perform, which,
though sometimes grateful, is -oftener irksome:—
“Two things,” said Lord Chanccllor Wriothesley,
“my servants shall not gain by me—my livings and
my decrées; the oue are God’s, and the other the
king’s.”?

Sir Edward Coke said, «As for the many benefices
in my putronage, I give them freely to worthy men,
being wont to say in my law language, that I would
have church livings pass by livery and seizin, and not
by bargain and sale > Lord Bacon appeuars to have
considered the disposition of patronage, lay as well
as ecclesiastical, as a sacred trust to be carefully and
scrapulously performed. In sending Buckingham
his pateut, creating him a viscount, he says, “I re-
commeud unto you that which I think was neverdone
since I was born, and that which bécause it was pot
done hath bred almost a wilderness and solitude in
the king’s servxce, which is, hat you countenauce and

Vo, IL.—13 =
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encourage and advance able men, in all kinds, de-
grees aud professions. For in the time of the Cecils,
the father and son, able men were by design and of
purpose suppressed; and though, of late, the choice
goeth better, both in church and commonwealth, yet
money, and serving, and cuuning canvasses, and im-
portumity prevaileth too much: and in places of trust
and moment, rather make able and honest men yours,
than advance those that are otherwise because they
are yours.” «Detur digniori”’ was his maxim; a
maxim which, through a refined selfishuess, will be
that of every man, who is conscious of hisown powers,
and, in the spirit of a reasonable ambition, desires
honor and advancement.

The followind@interesting anecdote has been re-
corded of Lord Talbot: —

A very important living in his gift becoming va-
cont, the Chancellor received a communication from
Sir Robert Walpole, strongly recommending a friend
of his to his lordship’s consideration. Finding the
candidate to be qualified, the Chancellor promised
him the living. Shortly after he had done so, he was
waited on by the curate of the late incumbent, with a
memorial signed by almost all the parishioners, testi-
fying to his merits, and his poverty, and entreating
the Chancellor to use his influence with the new
rector, to continue him in his curacy. ILord Talbot
received the poor parson with his usual urbanity, and
entering into conversation with him, inquired the
value of his curacy. “Fifty pounds a-year, my loxd,”
was’ the reply. «“Well, sir,”” said the Chancellor, «I
will not only grant your suit, hut do what I can to
get your salary raised;” and so dismissed the poor
curate with an elate heart. Shortly after this the
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rector-expectant.called on Lord Talbot to thank, him
for his promise. The Chancellor took the opportunity
of wentioning the curate’s request, and begged that it
might be granted. «I should be indeed happy to
oblige your Lordship,” replied the clergyman, “ but I
have promised my curacy to a particular friend.”
« Promised your curacy!—what sir, before the hiving
is yours?”” “Yes, my lord.”” <« Then, sir,”” exclaimed
the Chancellor, with warmth, «[ will afford you an
admirable opportunity of dismissing your friend—I
will dispose of the living elsewhere;”” and, without
suffering a reply, dismissed the astonished ¢ clerk.”
When the poor old curate waited on him to learn the
result of his application, the Chancellor said to him,
“J am, indeed, sorry to tell you, tha¢ I cannot get you
the curacy.” The old man bowed, and was about to
retire, overcome with grief. “Stop, sir,”” exclaimed
Lord Talbot, « though I cannot give you the curacy,
I can give you the living, and yours it is; so you may
write to your family, by the next post, and tell them
that although you only applied for the curacy, your
merit and your modesty have obtained for you the
lLiving!”’

The lay patronage of the Chancellor is very con-
siderable.  He usnally advises the crown in the
appointment of the Judges, and of the inferior officers
of his own court. Formerly the masterships in chan-
cery were in his gift, but by a late act of parliament,
the right of appointment to them has become vested
in the crown.  As an integral portion of the cabinet,
also, the Chancellor possesses very considerable infln-
ence, and a voice in the bestowal of the great offices
of state.  This renders it hecessary that he should be
something besides a lawyer, and familiar with things
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that are not involved strictly in the naked duties of a
jndge.  Well does Dr. Hacket obscrve, that “the
chancellorship of England is not a chariot for every
scholar to get up and ride in.”” The degree of his in-
fluence and the extent of his patronage, however,
depend on circumstances; although, under all circum-
stances, they are very considerable.

It does not follow, as a matter of course, that the
Chancellor appoints the Attorney or Solicitor (iene-
ral. Even Lord Eldon, who possessed great influ-
ence in every cabinet to which he belonged, had not
always the nomination of the law-officers. Thus, in
the case of Lord Gifford, Lord Liverpool applied to
Sir Vicary Gibbs, then Chief Justice of the Common
Pleas, to name snch a person as the ministry required,
and he named Giflord, who was connected with him
by marriage. As a gencral principle, it is under-
stood, that the Chancellor selects the puisné judges,
and the head of the cabinet gives away the chief
justiceships.

In the vast number of church livings which are
still in his gift, we may perccive traces of the time
when the Chancellor was an eccclesiastical diguitary.
This was once the.case with almost all the judicial
functionaries of the state.

In ancient times the clergy monopolized all the
learning in the kingdom, They were statesmen,
lawyers, sometimes gencrals, physicians, and sur-
geons. The honors of this last profession they were
aflerwards compelled to share with the barbers.

In'the great trinl which took place in the county
court at Pennenden Heath, near Maidstone, between
Odo, bishop of Buaieux, brother to the Conqueror,
_and Lafranc, Archbishop of Canterbury, respecting
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¢ divers manors of land in Kent and other counties,
it appears that Agelric, bishop of Chichester, was
brought thither in a chariot to discuss and instruct
them 1n the ancient laws and customs of the land, as
the most skillful person in the knowledge of theni;”
so runs that ancient record, the Textus Roffensis.
There was a “clerk’ named Ranulph, livingein the
days of Rufus, whom William of Malinesbury calls
« invictus causidicus,” an unconquered lawyer. The
same historian piously laments the excessive interest
which the clergy took in their legal though not lawful
studies. ¢ Nullus Clericus nisi Causidicus,’”” he ob-
serves, had become almost a proverb. In the reign
of Ilenry III the ecclesiastical superiors of the
clergy interfered, and forbad their practising in the
secular courts; but the profits they derived from their
practice made many openly defy, and others secretly
evade this command. The coif,* or palch of black
silk, which we see at the top of our serjeants’ wigs to
this day, was invented at this time in order to conceal
the priests’ tousures.  We may perceive, at present,
many evidences ‘hat clerg gymen were the predcces-
sors of our present ¢ learned friends’ at Westminster.,
The gown and band now worn, are clearly borrowed
from the ccclesiastical habit; the wig is a later
invention; the term “clerk” as applied to several
officers in our law courts, points also to an eccle-
siastical origin. The six clerks in chancery, were

* Daines Barrington (Observations on the more Ancient
Statdtes, p. 250) remarks that the c0if which the serjea.nts at
law now wear, was originally an iron plage or scull-cap worn
by knights. Coif means simply a cap, and the supposition
mentioned in the tgxt is far more gational than that of the learncd
commentator.

' 13* '
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originally the clerks in the King’s chapel, over whom
presided the arch-chaplain or dean, called the chan-
cellor, who was also the king’s confessor, and was
said to have charge of his conscience. The six clerks
were ecclesiastics to a very late period of our history,
and forfeited their offices if they attempted to marry.
Aun act of parliament, passed in the fourteenth year
of Henry the Eighth’s reign, [Harg. MSS. No. 221,]
relieved them from this disability, probably because
they were no longer clergy. The clergy were not
enabled to marry until sixteen years afierwards.

The office of Chauncellor coutinued longer in the
possession of ecclesiastics, than any other.  Until the
fall of Wolsey, when the sceptre departed from the
church, and that overwhelmning influence in civil
matters which she had so long exereised, to the great
detriment of religion, had for ever passed away, the
great seal was usually held by a dean or archdeacon,
or was confided to one of the king’s chaplains,. We
are told that there were one hundred and twenty-six
clergymen who, at different times, held this important
and onerous oflice. After Wolsey’s time, aud pre-
vious to the days of Lord Bucon, it was held, at
three different times, by dignified ceclesiastics; and
Bacon himself was succeeded by Wiiliams, Dean of
Westminster, who was the last clerical funetionary
intrusted with the seals.  We proceed to make a few
brief observations on the important oflice itself.

To trace the rise of the eqnitable jurisdiction of the
Chancellor in England, however interesting it might
be would demand far greater space than we can aflord.
We may still observe, that the resalt of inqnirics into
the records of the chancery court, show, that the

_chief business of that court, in ancicnt times, did not
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arise, as is often supposcd, from the introduction of
uses of land, as very few applications on the subject
are found to have becn made during the first four or
five reigns afier the equitable jurisdiction of the court
appears to have been fully established. By far the
greater number of the ancient petitions appear to
have been presented, in consequence of assauks and
trespasses, which were cognizable at common law,
but for which the party complaining was unable to
obtain redress, from the protection afforded to his ad-
versary by some powerful baron or sheriff; or other
officer of the county, in which they occurred.* To
supply the defects and mitigate the rigor of the com-
mon law, is generally understood to have been consi-
dered the duties of the Chancellor at a later period.
At first it may be supposed that the equity judge de-
rived his precepts from his own heart—he was gnided
in his juodgment by his own netious of right and
wrong and the fulfilment of the clainis of substantial
justice, regnlating his decisions by the intrinsic merits
of cach uuhvndml case was his singlé duty. In the
reign of Fdward IV, the great scal was delivered to
Robert Kurkman, as lord keeper, with directions
“that all manere maters to be exmined and discuss-
ed in his conrt of chauncery, should be divected and
determined accordying to equite and conscience, and
to the old cours aud landable custume of the same
court; so that if in any suche maters, any difficultic
or question in the lawe happen to ryse, that he therein
take th’ advis and counsel of spme of the kynge’s jus-
tices, so that right and justice i1y be duely ministered
to cvery man.”—(Rymer. Feed.) -~ .

* See the Calendars to the Proceedmus in Chancery, pub-
lished by the Record Commission in 1827. ’
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Whitelocke, a Lord Commissioner of the great seal
in the time of the Commonwealth, observces, that « the
judges of the common law have certain rules to guide
them; a keeper of the scals hath nothing but his
own conscience to direet him, and that is oftentitues
deceitful. The proceedingsin chancery are secundum
arbitrium boni viri; and this arbilrium differeth as
much in several men, as their countenances differ.
That which is right in one man’s eyes, is wrong in
another’s.”

Until the reign of Ifenry VII, the pressure on
the Chancellor was not considerable—not more than
sixty caunses a-year being heard on an average in
the court of chancery. «The court of equity,”
says Coke, “incrcased most when Cardinal Wolsey
was Lord Chancellor of England, of whom the old
saying was verified, that great men 1n judicial places
will never want authority.” By this remarkable
man, the jurisdiction of the Chancery became ex-
tended, although defined. He secms to have paid
much attentiot to his duties—never deciding any
cause of importance, without having first consulted
the Judges; and, according to Cavendish, his gentle-
man usher, he had ia his household “ four counscllors
learned in the law.”” Cavendish has left a very mi-
nute account of “the manner of the Cardinal’s going
to Westminster 1{all,”” which is worth perusal. After
hearing two masses, « going into his chamber again,
he demanded of some of his servants if they were in
readinesse, and had furnished his chamber of presence
and waiting chamber: he being then advertised, came
out of his privy chamber, about eight of the clock,
rcady apparelled,and in red, like a cardinals his upper
vesture was all of scarlet, or else of fine crimson taf-
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feta, or crimson satin ingrained, his pillow of scarlet,
with a black velvet tippet of sables about his neck,
holding in his hand an orange, the meat or substauce
thereof being taken out and filled again with a part
of sponge, with vinegar, and other confections, against
pestilent agues, the which he most commoniy held to
hisnose when he eame to the presses, or when he
was pestered with many visitors; and before him was
borne the broad scal of Eugland and the cardinal’s
hat, by some lord, or some gentleman of worship,
right solemnly.  And as soon us he was entered into
his chamber of presence, where there were daily
attending on hit, as well noblemen of this realm as
other worthy gentlemen of his own family, his two
great crosses were there attending upon him; then
cry the gentlemen ushers that go before him bare-
headed, ¢ On masters before, and make room for my
lord?” Thus went he down iuto the hall, with a
serjeant-at-arms before him, bearing a great mace of
silver, and two gentlemen carrying two great plates
of silver; and when he came to the hall-door, there
his mule stood t.'apped all in erimson velvet, with a
saddle of the same. Then was attending him, when
he was mounted, his two great aross-bearers, his two
pillow-bearers, all upon great horses, in fine scarlet,
then he marched on with a train of gentry, having
four footmen about lim, bearing every one of them a
poleaxe in his hand; and thus passed he forth till he
came to Westminster, and there alighted and went
in this manner up to the chancery, and stayed a while
at a bar made for him bencath the chancery, and
there he communed, sometimes “with judges and
sometimes with other persons, and then went up to
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the chancery and sat there till eleven of the clock, to
hear suitors and to determive causes.*”’

Wolsey, althongh an ccclesiastic, was not altogether
disqualified for his office, having, as Cavendish, his
affectionate biographer, tells ns, acted for some time
as a reporter in the star chamber, and thus acquired
much kmowledge of equity practice. Since his time,
with a very few exceptions, the Chancellors have
been persons who had reccived a legal education.
Lord Shaftesbury, whose elevation was due to his
political talents, is said, by Dryden, to have made an
able Chancellor.

* Roger North gives a ludicrous account of the last time in
which the judge’s procession to Westminster, on the first day of
term, was made on horseback, and which may be no inappro-
priate pendaat to our extract from Cavendish. Speaking of Lord
Shaftesbury, he says, ¢ His lordship had an early fancy, or rather
freak, the first day of term to make his procession on horseback,
as in the old time the way was, when coaches were not so rife,
And accordingly the judges, &c. were spoken 1o, to get horses,
as they and all the rest did by borrowing and hiring, and so
equipped themselves with black foot-cloths in the best manner
they could. And divers of the nobility, as usual. in compliment

,and honor to the new lord chancellor, attended also in their
equipments. Upon notige in town of this cavalcade, all the
show company took their places at windows and balconies, with
the foot-guards in the streets, to partake of the fine sight, and
being once settled for the march, it moved, as the design was,
statelily along. But when they came to straights and interrup-
tions, for want of gravity in the beasts and too much in the
riders, there happened some curvetting which made no little
disorder. Judge Twisden, to his great affright and the con-
sternation of his grave brethren, was laid alongin the dirt. But
all at length arrived safe, without the loss of life or lunb in the
service. This accident was enough to divert the like frolic for
the future, and the very term after they fell to their coaches as
before.”
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¢ Yet fame deserved no enemy can grudge,
The statesman we abhor, but praise the judge.
In Israel's courts, ne’er sat an Abethdin
With more discerning eyes, or hands more clean;
Unbribed, unsought, the wretched to redress,
Swift of despatch, and easy of access.
Oh! had he been content to serve the crown,
With virtue only proper to the gown!

One of his biographers thus characterizes the man-
ner in which he discharged his duties. ¢« With what
prudence and candor, houor and integrity, he acquit-
ted himself in that great and weighty employment,
the transactions of the court of chancery, during the
time of his chancellorship, will best testify. Justice,
then, ran in an equal channel, so that the cause of the
rich was not suffered to swallow the rights of the
poor, uor was the strong or cunning oppressor per-
mitted to devour the weak or nnskilful opposer, but
the abused procured relief snitable to their distress,
and those by whom they were abused a scvere repre-
hension answerable to their erimes.  The mischievous
consequences which commouly arise from the delays
and other practices of that court, were, by his inge-
nious and judicious management, very much abated,
and every thing weighed and détermined with such
an exact judgment and equality, that it almost exceeds
all possibility of belief.””*

If we may credit Roger North, Lord Shaf(tesbury’s
judicial carcer descrves to be charactertsed in very dif-
fercut terms. According to him, the chancellor at first
slighted the bar,and refused torconform himself to the
rules and practice of the court; woyse than this, that
he despised what North calls “the stated rules and

* Raleigh Redivivus.
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methods fixed by practice and cxperience,’”” and did
much to realise Selden’s definition of equity.*  After-
wards, however, he is said by North to have heen
“entirely reclaimed; and from a trade of perpetnally
making and unmaking his own orders, to have fallen
to be the tamest judze, and, to all forw's and course,
resigndd to the disposition of the bar, that ever sat on
the bench.”

Charles IT used to say of him, that he had more
law than all his judges, and more divinity than all his
doctors. He was not, however, presumiug in the dis-
charge of his office, for he used to sit in the court of
chancery with a brown instead of a black silk gown,
because he had not been regularly bred to the bar.t

* ¢ Equity is a rogui~h thing: fur law we have a measure;
know what to trust to. Llquity is according to the conscirnce of
him that is chancellor; and, as that is larger or narrower, so is
equity. ’Tis all one, as if they should make his foot the <tand-
ard for the measure we call a chancellor’s foot—w hat an uncer-
tain measure would this be? One chancellor has a long foot,
another a short foot, a third an indifferent foot. *Tis all the same
with the chancellor’s conscience.” Table Talk, p. 37.  Lord
Eldon thought differently on this subject. 1 cannot agree,”
he says, *that the doctrines of this court are to he changed with
every succeeding judge. Nothing would inflict on me greater
pain in quitting this place, than the recollection that T had done
any thing to justify the reproach that the equity of this court
varies like the chanccllor’s foot.” Gee o. Pritchard, 2 Swanst.
4114,

t Shaftesbury was onc of the most remarkable men recorded
in English history. Tis wit and address were unequalled. The
king once said o him, “Shafteshury, thou art the greatest rogue
in the'kingdom.” ¢ Of a subjeet. sir,” coolly replied Shaftes-
bury with a bow. The Duke of York, afterwards James 1,
mecting him shortly after he had delivered a very powerful
speech against the government, did not shrink from applying to
him many contumclious epithets. I am glad your royal high-
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North, however, in his Examen, declares that Shaftes-
bury uscd to sit in an ash-colored gown, silver laced,
and full-ribboned pauntaloons, without any black at all
in his garb, unless it were his hat.

The accounts preserved of the habits and manners
of our old judges, sound strange in modern ears.
Fortescue,* the author of a Treatise * De Lawdibus
Legum Anglie,” who was chancellor to King Henry
VI, writing in his time, says—

“You are to know further, that the judges of Eng-

ness has not also called me Papist and coward,” was his retort.
After inducing the king to issue a declaration of indulgence to
dissenters, he attacked the measure violently in the House of
Lords, and was very feebly answered by Lord Treasurer Clif-
ford. The king and the Duke of York were both present at the
debate, and after Clifford had spoken, the king whispered to the
duke, * Brother, what a fool you have of a treasurer.” ¢ And,
brother,” replied the duke, ¢ what a rogue you have of a chan-
cellor.”

* Sir John Fortescue is lineal ancestor to the present Earl
Fortescue, whose eldest son, now lord lieutenant of Ireland,
derives his title from Ebrington, a seat of the old judge’s in
Gloucestershire. Heswas called to the bar by the Society of
Lincoln’s Inn; the date of his call is unknown, but he became
a serjeant in 1430, and chief justice of the Ling’s bench in 1142.
He was a faithful and devoted partisan of the house of Lancas-
ter, and was made by Henry VI, his chancellor. 1In 1461 he
was attainted of high treason by the parliament, for his obsti-
nate adherence to his master. He fled with Queen Margaret and
Prince Kdward to Flanders, in 1463, and, while in exile, wrote his
famous treatise, from which we have quoted in the text, for the
purpose of giving the young prince an insight into the laws and
constitution of his country, It is exceedingly valuable, and will
repay perusal. He returned to England, and was taken prisoner
at the battle of Tewksbury, but suceeeded in making his peace
with the house of York. Edward VI permitted him to retire
‘.‘ peace to his copntry house, where he died at an advanced
age.

Vor. II.—14
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land do not sit in the king’s court ahove three hours
in the day, that is, from eight in the morning until
eleven. The courts are not open in the afternoon.
The suitors of the court betake themselves to the Per-
vise and other places, to advise with the sergeants-at-
law, and other their counsel, about their affairs. The
judgés, when they have taken their refreshments,
spend the rest of the day in the study of the law,
reading the Holy Scriptures, and other innocent
amusements, at their pleasure. It seems rather a life
of contemplation, than of much action. Their time
is spent in this manner, free from care and worldly
avocations.”

The gravity and dignity proper to the judicial char-
acter, render a participation in fashionable dissipa-
~ tions altogether as improper in a judge as in a
clergyman. Without leading a life of seclusion—
this is forbidden by the circamstances of their posi-
tion—-without abstaining from social intercourse, there
are amusements and pursuits, which, however inno-
cent in themselves, are incompatible with the propriety
and gravity which should belong to the judge.*

There were, however, solemn feasts and entertain-

* An anecdote has been related of a worthy judge of the
Common Pleas, upon his death, leaving in his will a bequest to
his eldest son, of an ancient piece of platc called a quafl.”
The will, for some reason or other, was brought under the no-
tice of the Chancellor, and it was seven years after the judge’s
death, hefore the provisions were carried into effect. It then
turned out that a simple-hearted old serjeant, who was one of
the executors named, and whose knowledge did not extend much
beyond law reading, had all along fancied that under the dc-
nomination of **quaff,” the learned tcstator had bequeathed to
his son, not a handsome piece of plate, but the old patch he wore
on his wig—his coif!
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ments at which they were expected to attend At
the Inus of court there were revels, in which the gen-
tlemen of the society entertained the judges by danc-
ing before them. Dugdale has given a long account
of these sports and pastimes of the olden time, in his
« QOrigines Juridiciales,” to which we beg to refer the
reader. Not only, it would seem, were these ‘“exer-
cises of dancing” permitted, but actually enjoined,
as being “thought very nccessary,” Dugdale face-
tiously observes, “and much conducing to the mak-
wng of gentlemen more fit for their books; for by
an order (of Lincoln’s Inn,) made 6th Feb. 7 Jac.,
it appears that the under-barristers were by decima-
tion put out of commons, for example sake, because
the whole bar offended by not dancing on Candlemas
day preceding, according to the ancient order of this
society, when the judges were present; with this,
that if the like fault were committed afterwards, they
should be fined and disbarred.”” The following ac-
count of the ¢“last revel,”” has often been printed be-
fore; but so much does it illustrate the ancient man-
ners of the bench,that we could not avoid inserting
it here.

“On the 2d of February, 1733, the Lord Chan-
cellor came into Inner Temple Hall, about two of the
clock, preceded by the Master of the Revels, (Mr.
Wollaston) and followed by the Master of the Tem-
ple, (Dr. Sherlock,) then Bishop of Bangor, and by the
judges and serjeants who had been members of that
house. There was a very clegant dinner provided
for them, and the Lord Chancellor’s officers; but’ the
barristers and students of the house had no other
dinner got for them than what is usual on the grand
days, but each mess had a flask of claret, besides the
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common allowance of port and sack. Fourtcen stu-
dents waited at the bench-table, among whom was
Mr. Talbot, the Lord Chancellor’s eldest son; and,
by their means, any sort of provision was easily .ob-
tained from the upper table by those at the rest. A
large gallery was built over the skreen, and was filled
with kadies, who came, for the most part, a considera-
ble time before the dinner began; and the music was
placed in alittle gallery at the upper end of the hall,
and played all dinner time.

“ As soon as dinner was ended, the play began,
which was ¢Love for Love,” with the farce of ¢ The
Devil to Pay.” The actors who performed in it, all
came from the Haymarket in chairs, ready dresseil;
and, as it was said, refused any gratuity for their
trouble, looking upon the honor of distinguishing
themselves on this occasion as sufiicient.

“ After the play,the Lord Chancellor, Master of the
Temple, Judges, and Benchers, retired into the Par-
liament-chamber, and in about half an hour after-
wards came into the hall again, and a large ring was
formed aronnd the fire-place, but no fire or embers
were in it. The DMaster of the Revels, who went
in first, took the Lerd Chanecllor by the right hand,
he, with his left. took Mr. Justice Page, who, joined
to the other judges, Serjeants and Beuchers present,
danced, or rather walked, round about the coal fire,
according to the old ceremony, three times, during
which, they were aided in the figure of the dance hy
Mr, George Cooke, the Prothionotary, then of sixty:
and all the time of the danee, the ancient song, ac-
companicd with musie, was sung by one Toby Aston,
dressed in a bar-gown, whose father had been former-
ly Master of the Plea-oflice, in the King’s Bench.
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« When this was over, the ladies came down from
the gallery, went into the Parliament-chamber, and
stayed about a quarier of an hour, while the hall
was putting in order; then they went into the hall,
and danced a few minutes. Country dances began
about ten; and at twelve a very fine collation was
provided for the whole company; from whicH they
returned to dancing, which they continued as long as
they pleased; and the whole day's entertainment was
generally thought to be very genteelly aud liberally
conducted. The Prince of Wales honored the per-
formance with his company part of the time: he came
into the music-gallery incog. about the middle of the
play, and went away as soon as the farce of walking
round the coal-fire was over.”

Courtesy and amenity, so far from being incon-
sistent with diguity, are necessarily involved in it,
That we have had judges who have violated, on the
bench, the rules of good breeding recognized in private
life, we arc forced to confess; but we may observe
that those judgeg, with all their learning and ac-
knowledged integrity, have failed to obtain the ap-
probation, or to conciliate the esteem, of the bar that
practised before them. In our sketches, we have
given some instances of this kind; and many of our
readers, after a little recollection, could probably
supply many more. Sir John Sylvester, who was
for a long time common serjeant and recorder of
London, rendered himself exceedingly obnoxious
by the violence of his tempgr, and his utter dis-
regard of the rules of courtesy.* It has actually

* Sir John Sylvester was the sgn of a Jewish or Portuguese
physician, and obtained practice by a constant attendance at all
147 '
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been said that he used to call the prisoner’s calendar
“a bill of tare!” .

A judge, whose personal character and learning
were above reproach,and who, in all other ways was
a credit to the bench, without imitating Sylvester’s
coarseness, was in the hahit of giving way to his
tempet in a manner not at all consistent with the
diguity of his place. Ile once addressed a counsel,
who was opening the pleadings, ¢ Mr. ——, how you
mumble!”  “Now I hope to-day,” he observed to
the bar, one moruning, on circuit, on taking his seat
“that you will remember that you are gentlemen!”
“ Mr, ,”” on an other occasion, liec said to a very
eminent barrister, ¢ you are a very learned man in
your profession, but you are a very obstinate one.
You say that you submit, when you dont submit at
all, but keep your own opinion. What is the use of
sayinz you bow, when yow dow’t bow?”’ + Mr. X
you have opened your case in the most bungling
manner I ever saw in my life.” ¢ Really Mr.
you hanz down your head like a school boy.” He
once presided at the trial of a canse in which several
very absurd and langhter-provoking things were said
by the witnesses. * The bar were convulsed with
langhter.  He in vain endeavored to check the
ceascless cachinations.  The more he scolded, the
londer every one laughed.  There was one “youthful
wig”’ that did not catch the general contagion. Ile
was too solemn and unbending to degrade himself by
comumitting so unseemly an act as langhing. ITe sat,
a very Abdiel, with rigid muscles, and composed

the petty courts of the town.. He was exceedingly dark in his
complexion, and thus obtained the cognomen of “ Black Jack.”
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visage. “Who is that very sensible young man,”*
inquired the judge of his clerk, in an audible whisper.
«Ishonld be glad to have the pleasure of his ac-
quaintance.”

There have been judges who have forfeited the
respect of the bar, and, conscquently, that influence
which it is desirable they should maintain? by a
perpetual petulance of temper. Although the judge
is not guilty of those violent excesses which have
disgraced some who have worn the ermine, still
his fractiousness, and his want of paticuce and self-
control, render him almost equally disliked. With
mauny virtues, and much ability, a judge of this stamp
rejects the opportunities he possesses of conciliating
the estecin of the bar,and the approbation of the
public. The cxcellent individual of whowm we have
been relating some anecdotes, on oue occasion exhi-
bited his defect of temper in a singularly unfavorable
manner. At the Salishury assizes where he was pre-
siding in the criminal court, a man was convicted
of having stolen a sack of oats. lic was sentenced
by the judge to imprisonment for cightcen monthbs,
and to be kept at hard labor. As he was leaving
the dock, he turned ronud and wddressed the judge
with an impudent grin, “I say, my lord, how am
I to get my wages for my labor?”  The judge
immediately ordered him to be brought back, and

* Curran used to call the solemn apes,

¢ Whose visages do cream and mgntle like a standing pool,”
who are the most despicable of mortals, because they add falsc-
hood and hypocrisy to folly, ¢¢legal prarl divers.” You may
observe them,” he would say, ¢ their heads barely below water,
their eyes shut, and an index flosting behind them, and display-
ing the precise degree of their purity and their depth.”
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changed his punishment to three years (ranspor-
tation.

The court often consider it necessary to cheek
observations of the counsel, and the long irrele-
vant stories of witnesses; but it is right that this
should be done with proper dignity. A very worthy
judge, now deceased, the late Chief Baron Thomp-
son,* had a habit of checking witnesses by continually
calling out “Stay, stay,” from whence he got the
name of the “old staymaker.”” Some of the judges
that have previously presided in inferior courts of
local jurisdiction, have very often displayed on the
bench a ncglect of proper dignity, so as, in address-
ing counsel or witnesses, to have approached very
nearly to that familiarity whereof contempt has been
pronounced the offspring. Jeffreys, who had becn
recorder of London, and whose practice had been
in the iuferior courts of the metropolis, was dis-
tinguished on the bench for his affected wit and
vulgar humor. Lord Delamere, who was tried be-
fore him when he was chief justice of Chester, says
that «“he behaved himself more like a Jack-pudding
than a judge.t He was mighty witty upon the

* When the chief baron was on circuit at the judges’ dinner,
there was present a Jearned dignitary of the church who did
ample justice to all the good things on the table. When the
cloth was removed, * I always think, my lord,” said the reverend
gentleman, ¢ that after a good dinner, a certain quantity of wine
does a man no harm.” “Oh! no, sir, Oh! no, by no means,’
replied the chief baron, smiling, ¢ it is the uncertain quantity
that does the mischief.”

t Charles, used to say of Jeffreys, ¢ that he had more impu-
dente than ten carted ———.”” Lord Sunderland writing to
Lord Rochester, in March, 1633, says, I spoke to the king of
Jeffreys, but I found biin very much unresolved and full of oh-
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prisoners at the bar, he was very full of his jokes
upon the people that came to give cvidence, not suffer-
ing them to declare what they had to say in their
own way and method.”” Burnet says of him, that
% he did not consider the decencies of his post; nor
did he so much as affect to seem impartial, as became
a jndge; but ran out upon all occasions into de-
clamations, that did not become the bar, much less
the bench. He was not learned in his profession,
and his eloquence, though viciously copious, yet was
neither agreeable nor correct.”” We should observe,
however that the recorder’s chair has furnished
the bench with many excellent judges. ILoid Den-
man was for some time recorder; and it is an office
which is usually considered an avenue to the honors
of Westminster Hall. Lord Eldon, of whom such
frequent mention has been made in this work, was
exccedingly humorous, and was foud of enlivening
the tedium of a cause with what charitably disposed

jections against him, as that all the judges would be unsatisfied
if he wereso advanced, and that he had not law enough.”
Clarend. Corresp. vol. i, p. 83. The Earl of Dartmouth, how-
ever, declares that he heard Sir Joseph Jekyll, the eminent
Master of the Rolls, say, that Jeflreys had a good knowledge of
law. Lord Dartmouth ontinues, ¢ he had likewise great parts,
and made a great chancellor in the business of that court. In
mere private matters he was thought an able and upright judge
wherever he sat; but when the erown or his party were con-
cerned, he was generally as Burnet represents him.”

* When a vacancy occarred in the Exchequer bench in the
reign of George II, a debate took place in the council, as to
who should be appointed to supply it. The king speedily put
an end to it, by calling out, I will have none of dese.  Give
me de man wid du.dying speech,:’ meaning Adams the Recor-
der.
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people, who do not aspire to the reputation of critics,
might call—wit. The following case has been often
in print, but we have still thought it right to give it
a place in our pages,.as to some of our readers it may,
perchance, be new.

. METCALFE v. TIIOMPSON.

The plaintiff had a patent for hair-brushes of a par-
ticular sort, and the defendant was selling, without
license, brushes of the same sort. No counsel appeared
for the defendant. The Lord Chancellor said,  this
injunction must be drusked off, unless some counsel
be here soon to support it.”” When counsel came in,
Sir Samuel Romilly, who opposed the patentee, pro-
duced an old brush which had been used by a wig-
maker for above thirty years, and which was the
same, in priuciple, as the patent brush.

Lord C. “Isit a Fox’s Brush?’ (The owner of
the brush was named Fox.)

Sir 8. «It is, my lord.”

Lord C. “Show me the brushes.”

Upon this, four head brushes, and one knee-buckle
brush were handed up to hislordship. Nothing was
heard but peals of laughter. The only grave persons
in the court were the plaintiff and the defendant.

Sir S. « Now, my lord, ingenious as the construc-
tion of these brushes may be, your lordship will find
that it is exactly the same as this brush of my friend
Fox, which has been used for thirty years.”

Lord C. “Hand me up this old foz's wig: really
this antique looks uncommonly well.”

Mr. Treslove. « Your lordship will see, by looking
at it, that it is the same {0 ¢ Acir asthe patentee’s
brushes; ouly they look a little fresher.”
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Lord C. «Thatis, Mr. Tress-love, hecause they are
younger. I have examined this old brush, and I see
it is a curiosity of the kind: but when you and I get
as old, and our tresses have been as well worn, we
shall perchance look as antigue.”

Mr. Treslove said he had advised his client “not
to show his brush.”” Lord C. “Then I must say
that you being a pursuer, were at fault there; for if
an injunction is granted by this court, the article on
which such an injur‘l'ction is granted must be lodged
with the master. I remember,in a case of waste,
that a person actually fized an oak free to an affida-
vit he had made, to show the court of what nature
the trees in question were.” (A loud burst of laugh-
ter.)*

On Lord Eldon’s good humor we did not sufficiently
dwell, in our brief sketch of his character and career.
Our attention has been drawn to the following anec-
dote, since our sketches have been printed. Lord
Siowell, a short time before his death, relapsed into

L]

* A similar strain of wit (2) was displayed in the trial of a
cause in 1824, in which one Mr. How was plaintiff, and one
Mr. Much defendant, Mr. Serjeant Pel]l, who was couacerned
in the case, punned on the parties’ names all through his speech.
After putting ¢ How” through all the changes that it could
undergo, he observed that * he had still a difficult task to per-
form, for Muck remained to be donc.” Iie then went on and
assured the jury, that, although the case was one of very great
importanee, and the proof was very brief indeed, yetif they gave
the verdict, which he carnestly trusted they would, the reflection
would at least be theirs, that they had done ** Much.” He then
went on to speak of these two unhappy pames together, and
¢« How-Much” was presented in all its combinations; but, with

all his wit, the learned serjeant did not succeed in joking the
jury out of a verdiet.
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a state of mental imbecility. He was compelled to
adhere strictly to a system which had heen prescribed
to him by his medical attendint, and which limited
him to a very small quantity of wine. Lord Eldon
came down to Earley Court to visit his brother, to
whom he was most affectionately attached. The two
brothers sat down to dinner together; and, in honor
to his guest, Lord Stowell exceeded his prescribed
number of glasses. As the wine circulated, a new
life seemed to infuse itself into their veins, and these
sexagenarian lawyers, each of Whom had exceeded,
by several years, the usnal term allotted for human
life, displayed in their conversation all the lively wit,
and ready humor, which generally belongs to the vi-
vacious temperament of youth. ‘

Without affecting anything like austerity of man-
ner, we may readily suppose that, in the intercourse
of private life,a judge would feel it proper to be gunar-
ded, not only in what he says, but also, in what he
hears. The ordinary topics of conversation respect
questions naturally of considerable interest, and ques-
tions which the Judge may have to determine in this
conrt. It is right, therefore, that he shonld keep his
mind free from any thing like pre-disposition or preju-
dice; for, if he be influenced by these, such as suffer
from his decree, will find that freedom from corrnp-
tion is not the only quality needed in a judge, to ena-
ble him impartially to distribute justice,

Mr. Bentham tells us that Lord Camden once said
to him, that in his hearing, Lord Mansfield had de-
clared” he always made it a principle never to listen
10 any private or'ex paurte statements, lest they should
in some way influence his judgment, when he had to
pronounce judicially on the matter which they con-
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eerned. bord Camden added, that Aés principle was
otherwise, and that he was never afraid of being im-
properly inflaenced by any thing which he heard out -
of court. But no one can doubt of the propriety of
Lord Mansfield’s conduct; and, indeed, that it is
through the observance of the principle which he laid
down, that the administration of justice can be alone
secured in purity. Of Lord Keeper Guilford, his bro-
ther writes, “he would not endure that in private
couversation with, or about him, any one should speak
of causes depending®in his court. It was said of a
great master in painting, Lely, that he would not
willingly see a bad picture; for he never looked upon
one, but it tainted his pencil: so there can be no dis-
course of a controversy, which doth not leave a tinc-
ture of prejudice. Justice, thierefore, should be deaf,
except in the seat, and never blind there.”” Once,
however, a gentleman happened to mention in his
hearing, that he had, lately with his wife, levied a fine
and that she was a minor. North was at that time
chief justice of the Common Pleas: he sent for the
gentleman and hi$ wife, and the commissioners before
him, and, after hearing all parties, vacated the fine.
This conduct was certainly most proper.

A counsel arguing a case in the King’s Bench, in the
time of Edward VI, observed, that in the reign of
Henry 1V, «“the king demanded of Gascoigne, Jus-
tice, if he saw one in his presence kill J. S., and ano-
ther, that was innocent, indicted for it before him, and
found guilty of the same death, what he would do in
such case? and he answered, that he would respite
judgment, because he knew the party was innocent,
and make further relation to his Majesty to grant his

pardon; and the'king was Well pleased that the law
*Vor. II.—15
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was so: but there he could not acquit hiwd, and give
judgment of his own private knowledge.”*

Of Mr. Justice Buller, Mr. Cradock says, « The
last time I ever met him at dinner was on the day of
his coming to Leicester, at the house of an eminent
physician there. His lordship took leave of the com-
pany about twelve o’clock; but, lingering for a while,
he returned to the table, and we played whist for
several hours. At the assizes, on the Sunday, we
all dined in the Newarks, Leicester; there were
present, Judge Buller, Counsellor Newman, and some
gentlemen who were all to meet again at Warwick:
the general conversation was Donellan,t and his guilt
was asserted by all; the only doubt seemed to be,
that, as Lady Boughton, the mother, was all but a
fool, her evidence, which was necessary, might not be
effective; but it was acknowledged that she had been
privately examined at the judge’s chambers in town,
and they thought she might be produced. Iamsorry
to say it, that Judge Buller’s charge at Warwick
was imprndent, for it pre-judged, or rather, con-
demned Donellan.””  The gross indecency in a judge,

* Plowd. 83. See glso, 1 Leon. 161.

t The case of Captain Donellan is probably familiar to our
readers. He had been a man of pleasure, and, becoming in-
volved, poisoned his brother-in-law, Sir Theodosius Boughton,
on whose demise he had a considerable reversion expectant.
Waish, well known at the beef-steak club, accompanied Do-
nellan to his trial. Getting close to the dock, Walsh kindly
explained to him all the solemnities before his eyes. * There
Donellan,” he said, *thele’s the jury, there’s the judge! If
you are found guilty, he will put on a black cap, and sentence
you to be hanged. But it all depends upon the jury; for they
have only to say one single monosyllable, guilty or not guilty,
and you will be hanged or set at liberty!”
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thus discassing, or, even suffering to be discussed
in his presence, the guilt of a criminal that would
afterwards be tried for his life before him, is so obvi-
ous as hardly to require comment. We may also
regret that, if it was committed at all, this utter
violation of the rules of obvious propriety should
have been committed by a judge to whom the law,
the profession, and the public are under such deep
obligations, as they unquestionably are to the very
distinguished person we have mentioned. But no
feeling of respect, however merited, would justify us,
in recording this instance of dereliction of duty, to
fail in recording also the feeling of disgust at the
act, though of regret for the agent, that it has given
rise to in our mind.

With reference to the observation of Mr. Cradock,
that, in charging the jury, Buller pre-judged the pri-
soner, a charge is advanced to which many of our
judges have been fairly obnoxious. In fact, there is no
portion of a judge’s duty which requires more tact
and discernment, and the exercise of powers rarely ac-
corded to men, than the task of instructing a jury.
Many who have been conspicuous, as very able law-
yers, and more—ag familiar with,evidence, and capa-
ble of deriving from it, with ease and quickness, the
conclusion which it warrants—have discharged this
duty in a manner not so discreditable to themselves, as
injurious to the dispensation of justice and the interests
of saciety. To discharge it properly, requires a com-
bination of talents which are seldom fonnd united in
one individual; to say, therefoYe, of a judge that he
fails in this, is to say, that he is not strictly supenor
to the rest of his race.

<
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“ A man,” ;ays Lord Redesdale,* “may be an
able judge in forming the conclusions of his own
mind, upon facts in evidence upon the case before
him; but he may not have the talent of conveying to
a jury his mind on the subject; not as dictating to
them what their judgment ought to be, but leading
them by a sober use of their own judgments to the
right conclusion. This talent, in persons whom I have
seen presiding on trials by jury, is not a common
talent; but it isone most important. The verdict of a
jury ought to be the verdict of their own judgments,

* Lord Redesdale, for a notice of whom we should have been
glad to have found place, was a very accomplished lawyer. A
case was once sent him for his opinion, and a very short time,
he was told could be allowed him for answering it. The case
involved a question of great importance, which required -some
consideration to determine. In accordance with his elient’s
request, Mitford wrote a long opinion within the prescribed
time. In a few days the case was returned him for further
consideration, and it was intimated to him at the same time,
that his previous opinion had not been found very intelligible.
¢ That was precisely what I intended,” said Mitford. ¢ In the
short time that was allowed me, I eould not have given a proper
opinion, without risking my professional reputation. 1 gave
you then an opinion which you would not understand, and on
which you could not, therefore, act.” Lord Redesdale was
raised to the peerage on being appointed to the chancellor-
ship of Ireland, the duties of which he discharged greatly to
the satisfaction of the country. He was recalled by the coali-
tion ministry, on their accession to power, in 1806. On taking
leave of the Irish bar, he said, ¢ That he had hoped to have
ended his days in Ireland; but he was not permitted. His con-
sent to depart from England was yielded to the wish of some
who now concurred in his removal; this he owned he did not
expect.,” It is to Lord Redesdale’s enlightened benevolence
that we owe the passing of the Insolvent Debtor’s Act, by which
a most beneficial change was eflected in our jurisprudence.
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founded on a clear, distinct, and luminous summing
up of the judge. * * * The result of all my ob-
servations on trial by jury is, that the duty of the
presiding judge is one of great importance, and that
it is necessary he should have the advantage of ezpe-
rience; that he should be clear in his summing up of
the evidence and his remarks upon it; but thate these
remarks should not be made with a view to lead the’
judgment of a jury to Ais conclusions, but to lead that
judgment to rightconclusions.”

Some judges display great impatience if a jury
should happen to take a different view of a case to
themselves, and do not always restrain the expression
of that impatience. “ Gould,” says Lord Redesdale,
“was a very conscientious judge: he never fancied
that, because a jury differed from him, they were
therefore wrong. He might think them wrong, but
not because they differed with him.”

Some judges have displayed a most injudicious and
improper anxiety to prove that a seat on the bench
had not altogether destroyed their talents for advocacy;
and after a counsél (perhaps some old opponent in
many a sturdy strnggle) has concluded his speech,
have, in charging the jury, taken the opportunity of
making a very able reply to the address from the bar.
This is a proceeding which is extremely indecent; and
is, in fact, a direct violation of duty. A judge, who
was in the habit of doing so, got the very appropri-
ate nick-name of «the judge advocate.”” This wor-
thy is reported to have boasted that ke had never lost
above two verdicts since he had been on the bench.
Pemberton, before whom Lord Russell was tried, and
who was twice removed from the bench, though a very
able and eloqueht advocate,” made a very bad judge,

‘ 15
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He used to boast that he made and not declared the
law. Lord Keeper Guilford asserted that Pemberton,
“in making law, had out-done king, lords, and com-
mons.” Sir James Eyre, chief justice of the common
pleas, was remarkable for the quickness of his appre-
hension, and for the facility with which, very early in
a casey he apprehended its true beurings. He never,
however, interrupted counsel in their arguments, nor
displayed any overweening attachment to his first im-
pressions. He succeeded in keeping his mind free
from any thing like undue partiality or prepossession.
Few judges appear to have been so open to convic-
tion, although few were so capable of forming such
correct views of the real value of the arguments pre-
sented to him. This was also a remarkable charac-
teristic in a judge who has lately retired into private
life, after having been for many years the object of
veneration to the bar, and of respect to all who had
an opportunity of seeing and appreciating the admira-
ble spirit which distinguished his judicial career—-we
need hardly add, that we allude to Sir John Bayley.*

Of Sir M. Hale, Roger North observes, that «he
was an upright judge, if taken within himself; and

L]

* This amiable and excellent man, not more conspicuous for
his profound knowledge than for his unaffected aud acknow-
ledged piety, is said to have made the following observations,
after the conclusion of a very obstinately contested *horse
eause.” “Take my advice, gentlemen,” said he, * and accom-
modate matters of this kind, if possible; for men lose more than
twenty-five pounds in bringing an action on the warranty of a
horse, even if they win; and such is the danger, from the evi-
dence common in cases like this, that justice is no security of
success to a man. I perceive that the gentlemen below me do
not approve of this doctrine, but the truth must be told some-
times."” ’ ‘
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when he appeared, as he often did and really wds,
partial, his inclination or prejudice, insensibly to him-
self, drew his judgment aside. His bias lay strangely
for and against characters and denominations, and,
sometimes, the very habits of persons. If one party
was a courtier, and well-dressed, and the other a sort
of puritan, with a black cap and plain clothesy he in-
sensibly thought the justice of the cause was with the
latter. If the dissenting or anti-court party was at the
back of a cause, he was very seldom impartial; and
the loyalist had always a great disadvantage before
him.” But North is a suspected witness. Like a
great number of others, without being a retailer of in-
tentional falsehood, he was, from his prejudices and
extreme opinions, altogether unable distinctly to ap-
prehend the truth.

The influence of a judge depends almost altogether
on his bearing towards the bar. It is not, however,
creditable to the profession, that they should be al-
ways taking a nice measure of the competency of the
judge before whom they plead, and should slight the
dignity of an offi¢e, simply because it is unworthily
filled. From the squabbles between the bench and
the bar, the public are led to despjse bothi; and to con-
clude that there must be some truth in those whole-
sale objections which ignorant reformers have advan-
ced against the whole system of our judicial estab-
lishments, and even the laws which they enforce.

“To the junior part of the bar,”” writes Mr. Espi-
nasse, “ Lord Kenyon was un-encouraging and ungra-
cious; to those more advanced in the profession, as-
suming and offensive. An irregular application made
to him by the former, though it proceeded from inex-
perience only, was received without the indulgence
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that was due to it; if made by the ?atter, was refused
with contumely.” Dr. Dibdin, however, gives a very
different account of Lord Kenyon’s conduct towards
him. When young, it was the doctor’s custom to at-
tend the court of king’s bench, in which Lord Kenyon
then presided. “It was usually my good fortune (be-
ing very regular in my attendance) to obtain a stand-
ing-place just above Erskine and Mingay, who, after
a short time, seemed to recognize and to nod to me.
The chief justice sat close by: one day,on retiring, he
accosted me, and said, ¢Well, young gentleman, do
you intend to become one of us?’ I replied, unhesi-
tatingly, but respectfully, ¢I should like it very much.’
¢ Try then, was his immediate rejoinder. These
words, which were always uppermost in my mind,
directed me, in the first instance, to the bar.”

To Lord Mansfield’s attention to the students in
court, Mr. Espinasse has borne testimony: ¢ They
were admitted,” says he, “to a seat on the bench, and
allowed there to take their notes withont interruption.
The present Lord Grenville was a contemporary stu-
dent with me; he, at all thines. sat‘on the bench, on
the right hand of Mr. Justice Ashurst, in which place
he took his notes., This mark of attention, shown
only to him when the court was full, was considered
as a compliment to his rank. At nisi prius, every
student of the four inns of court enjoyed an equal in-
dulgence. The conduct of the king’s counsel was dis-
tinguished by similar courtesy: we were invited to sit
within the bar, as affording us a greater facility of
taking notes.” Accorlling to the respect paid to the
bar by the judges, is the respect the judges receive
from the bar. Mr. Justice Leblanc, if we are to be-
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lieve the writer fro:1 whom we ‘have so often quoted,*
was greatly disliked by the bar, from his stiff and
haughty carriage. He alwaysappeared to be in dread,
lest, in adopting a less constrained bearing, he should
become familiar and despised. He was ever the judge:
probably wanting in his mind the essentials of dignity
and self-respect—he sought to cover his defects by
what Rochefoucault calls ¢ a mysterious carriage of
the body.”” Lord Bacon bids him, who has risen to
great place, “ not be too sensible or too remembering
of his place, in conversation and private answers to
suitors; but to let it rather be said, ¢ When he sits in
place, he is another man.” > There is a happy medi-
um in these things, if one only could hit it. There is
nothing more remarkable, in many of the most emi-
nent of our lawyers that have graced the bench, than
the agreeable and cheerful manners that have distin-
guished them in private life. A learned baron of the
exchequer, one of the ablest lawyers we can boast, is
well known as the humorist of the bench; and yet
there is none who is looked up to by the bar with
more esteem and réspect.

A short time ago he was dining at one of the city
feasts, at which, as is not infrequently the case, there
was so great a noise after dinner, as rendered the
toastmaster’s voice almost inaudible. This worthy,
instead of giving “the army”’ and “navy’’ together,
separated the two services; when, therefore, the second
toast was drank, the attorney-general, supposing it was
the bar which was proposed, rose to return thanks.
Mr. Baron being fortunately placed, perceived
and enjoyed the learned gentleman’s mistake. ¢ Mr.

* * Mr. Espinasse.
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.
Attorney, Mr. Attorney,” said he, smiling, « give me
leave to tell you, navy is not spelt witha K/’ 1In the

last* assizes, on the trial of a cause respecting the
right of a copyholder to dispose of some “boulder

stones” on the land, Mr. Sergeant Wilde contended
that he would have the same right to do so as he
wonld have to pick up any meteoric stones which fell
on his land—¢ I think he would burn his fingers, if he
tried it, brother Wilde,” observed the baron, with a
smile irresistibly amusing.

We have already expressed our regret that the in-
tercourse which was formerly maintained between the
bar and the bench should have so greatly diminished.
There was committed, however, great abuse of the
privileges which were then allowed. There is a pro-
priety in these things, the violation of which is greatly
to be dreaded. :

George IT wason very intimate terms with the Duke
of Richmond of his day. The duke had a friend, a
doctor of divinity, who, besides great learning, was a
most accomplished mimie, and could counterfeit with
great exactitude the mewings of a cat. The duke had
frequently mentioned to the king that he had a friend
so accomplished. and begged permission to place him
one day behind his majesty’s chair at dinner, in order
that he might judge whether he overrated his friend’s
powersof imitation. The king at length consented; and
one day, acrordingly, when the king was seated at
table, the learned doctor was privately introduced, and
took up his station immediately behind the king. His
majesty was for somé time amused with his powers of
mimicry; but upon turning round to examine the ap-

* Spring assizes, 1839,
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peararée of the person who had atiorded him so much
amusement, was shocked by perceiving him arrayed
in full canonicals. He immediately exclaimed to the
duke, “ Do take him away! do take him away! I
cannot bear buffoonery from a man in such a dress.”

How absurd a judge may render himself by placing
himself in a position rot suited for him, the follewing
anecdote, related of Lord Alvanley, the Master of the
Rolls, by Sir Egerton Brydges, will prove. ¢1I com-
manded a troop of fencible cavalry; and our colonel
being very justly proud of his regiment, and anxious
to show it off in all his manceuvres, begged his friend,
the learned knight, to come and review it, on one of
the downs near the city; no doubt, because he thought
him as good a judge of a regiment and its movements,
as he was of all the intricacies of a question at law;
and his honer being a very good-natured man, not at
all like Sir Edward Law, then only king’s eounsel,
obeyed the summons. The little man, though I ob-
served him something timorous and fidgetty, was
placed in the front of the battle, and desired to inspect
us with the severest scrutiny, for our colonel was sure
that he would find nothing but to praise. Atlengthcame
the charge—the colonel assured hing he might keep his
station, for all was as safe as on his seat in the rolls
court, and that at the word “halt!”’ the whole six
troops in a line would stop dead, however loudly and
fiercely they should come rattling on towards him.
Unluckily the whole were fired with glory, and began
to increase their speed, till, being on a blood-charger
of considerable swiftness, my hofse could not bear the
clutter behind him, and off he shot-beyond my mo-
mentary control. His honor was right before me—he
gave a shriek and a groan—¥ saw his distress, and by
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" one mighty effort brought up my horse, and had the
happiness thus to save the life of this eloquent oracle
of the law, over whom I must otherwise have gone,
. sword in hand; and what a crush and manglement
‘would then have ensued! The colonel made many
apologies, and I got a severe rating.”

At present, no counsel would venture to act as Mr.
Newnham, an eminent advocate of the last age, is said
by Mr. Cradock to have acted towards him. In for-
mer times it was the custom at Leicester to have an
assize ball, at which, of course, the high sheriff was
present. On one occasion, Mr. Cradock, who filled
this office, attended the ball,as usual, and did not leave
it until it was very late. As he had to dress and wait
on the judge very early in the morning, he had not
much sleep that night. Next morning, when the judge
had taken his seat, Mr. Newnham stood up and said,
« My lord, the high sheriff has only been in bed for
about an hour, I understand, and I am sure he would
be very happy to return to his lodgings, if your lord-
ship would please to dispense with his attendance.”
Mr. Cradock both felt and looked' extremely embar-
rassed, having never said a word on the subject. The
judge looked very ¢ondescending, and the court laugh-
ed, whilst Mr. Newnham stood by, enjoying the high
sheriff’s embarrassment.

Foote used to relate the following anecdote of Clay-
ton, lord chief justice of the king’s bench in Ireland.
This learned judge, who was an Englishman, knew
very little of the laws and customs of the country in
whieh his judicial duties lay. One day he observed to
Mr. Harwood, a-barrister eminent alike for his learn-
ing and his wit, that “ numerous as were the English
laws, one was found to be a key to the other; whereas
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here,”\said he, it is just the'contrary, as your laws
are so continually clashing, that, upon my word, at
times, I don’t clearly understand them.” ¢ Very
true, indeed, my lord,” replied Harwood, with the
utmost gravity, “?hat is what we all say.”

It has been said that a base motive has some-
times actuated the judges in patronising patticular
counsel; that, in fact, the patronage has been bought—
the patron sharing in the gains the patronised are ena-
bled by his patronage to realise. That this has been
the case, and that judges have thus far abused their
power, we fear cannot be doubted; but we may very
reasonably doubt whether the system has been fre-
quently pursued, or that such a motive has always-
operated where it has been said to have done.

It is not necessary for us, in this work, to enter with
any minuteness into the question of the authority
which the bench cxercises over the bar. The extent
and precise nature of that authority, it is hardly to be
expected we should determine here. .

“If the ser_]eant cannot be of counsel here, we
have the power of assigning another to plead. We
cannot deprive him of his serjeantry, for that has
been given him by the king, but we can estrange Aim
Jrom the bar, so that he shall not be allowed to plead.
# > * If he will not be of counsel of our assign-
ment, we can prevent him pleading at the bar. Ser-
jeant Genney on this observed, “I have seen my
master, Cheyne, chief justice of the king’s bench,
come into this court, and reqmre the setjeants to be
counsel in a plea before him; and if they would not,
he would have prevented their pleading in the King’s
Bench.””* Thxs is an 1mportaut case, for if ‘the ser-

* Year Books. I1. Ed IV. Trin. 2.
Vor II.—16
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jeants were thus subject to the superinten(ﬁmce of
the court, ¢ fortiori, the apprentices or outer barristers
were 5o too.

It would scem that. whenever anything fell from
counsel, plending at the bar, -which was considered
disrespectful to the law or constitution of the country,
the judges had the power of checking, and, perhaps,
of reprimanding, the advocate. In the famous case
to which we have before alluded, when Cole so nobly
maintained the independence of the judicial charac-
ter, despite the threats of the king, one of the charges
brought against him was, having suffered a serjeant
in argument to advance ¢ divers positious contrary to
the king’s prerogative.””* In his vindication, Coke,
by merely replying, that he did not consider the royal
prerogative to have been attacked, in cffect acknow-
ledges that he had, as a judge, the power had he
thought proper to have exercised it, of stopping these
observations. Nathaniel Bacon, in his Discourse on
the English Laws and Government, and who writes
not much afier the time of Coke. mentions that
judges on the bench would not suffer William the
First to be called the Congueror!

In the management of a cause, the judges of early
times were cxpected to interfere. At times, doubt-
less their interference was beneficial; but we have
learred too well the benefit of giving to the advocate

* The positions were, that the translations of Bishops were
against the C4non Law, and that the king had no power to
grant-commendams, but ifi cases of nccessity, which necessity,
it was remarked, cauld never arise, as no man was bound to
exercise hospitality beyond his means. For the expression of
opinions like these, an advocate was, in tllr,ose days, liable to
censure.
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an alddost unlimited freedom- of action and speech
to desire to see that interference again adopted.

“ Lord Burleigh,” says his biographer, ¢ would
never suffer lawyers to digresse or wrangle in plead-
inge, advising counsellors to deal truely and wiscly
with their clients, that if the matter were naught, to
tell them so, and not to soothe them; and where he
found such a lawyer, he would never thiuk him
honest nor reccommend him to any preferment, as
not fit to be a judge who would give fulse counsel.”

In determining as to the hearing of counsel, the
court exercise a very important duty.

“I know,” said Lord Bacon, on taking his seat in
chancery, aftcr he was appointed Lord Keeper, «that
there have used to attend at this bar a number of
lawyers that have not been heard sometimes, scarce
once or twice in a term;and that makes the client
seck to great counsel and favorites as they call them,
and that, for every order that a mean lawyer might
despatch, and as wecll. Therefore, to lelp the gene-
rality of lawyers, and thercin to ease the client, I
will constantly observe that every Tuesday and other
days of orders, after nine o’clock strucken, I will hear
the bar until eleven, or half an, hour after ten at
least. * * * I will hear any judge’s son before a
serjeant, and any serjeant’s son before a reader.”

It is to Lord Mansfield we owe the introduction of
the praciice, since pursued in the King’s Bench, of going
through the bar, by which each has an opportunity of
being heard.  Previously, it was the custom for the
Chief Justice to call on the King’s counsel in- rota-
tion, until they had exhausted their motions, and
theu the after-bar had a chance of being heard. The
unfairness of thie procceding is obvious: its relinquish-
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ment reflects high credit on Mansfield. Anotner act
of his is entitled to an expression of approbation.
When Mr. Dunning, who was solicitor-general, left
office in 1770, without a silk gown, Lord Mansfield
said that he had resolved, looking to his late position
and to his large business, to call on him after the
king’s <ounsel, although not entitled to that distinc-
tion by his standing. The whole bar concurred in
approving of this act, which was all the more to be
admired, seeing that the Chief Justice had a personal
dislike to Dunning, and, on more occasions than one,
came into personal conflict with him.

Burke says, “the judges are, or ought to be, of a
reserved and retired character, and wholly uncon-
nected with the political world.” Yet we know—
unfortunately for the profession, and still more un-
fortunately for the country—that it has been political
comsiderations that have raised many a judge to the
bench. In his famous six hours speech on the State
of the-Law, Lord (then Mr.) Brougham said, in refer-
ence to the appointments of the judges, that it was a
custom “that party as well as merit’’ should be
studied. % One half the bar,” he adds ¢ is thus ex-
cluded from the competition; for no man can be a
judge who is not of a particular party. Unless he
be the known adherent of a certain system of govern-
ment—unless he profess himself devoted to one
scheme of policy—unless his party happen to be the
party connected with the crown, or allied with the
ministry of the day, there is no chance for him; that
man Is surely excluded.”

To their great credit, this system was first departed
from by the whigs, on their accession to office, in
1830, when they appointed Lord Lyndhurst, who had
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been t&; most active member of the party opposed
to them, to bc the Chief Baron of the Exchequer.
This conduct, so creditable to them, was imitated by
the couservatives, during the short administration of
Sir Robert Peel, in 1835, when a puisne judgeship
was oflfered to Mr. Bickersteth, at present Lord
Langdale and Master of the Rolis. The evi] com-
plained of—if it be an evil—Is an evil which must of
necessity belong to every free government; to every
government in short, which depends on public opinion
as its basis, and which must, therefore, be a govern-
ment of patronage. No one can, however, charge
our judges with having suffered their political feel-
ings to interfere materially or palpably, with the dis-
charge of their duties. We use the adjective « pal-
pably,” advisedly; for if the influence of political
prepossessions was perceived distinctly to sway the
minds of the bench, and to affect their judgments,
the confidence at present entertained towards the de-
cisions delivered in Westminster hall would at once
vanish, aud the judicial character would immediately
forfeit that vencration which is, at present, entertained
for itin the country.

Down to the year 1605, the judges of England
were not, as such, disqualified from sitting in parlia-
ment; and we find that in the 31st year of Henry VI,
a Baron of the Exchequer not only sat as a member
of the Housc of Commons, but actually presided as
Speaker. At that time, however, the Barons of the
Exchequer were regarded, not so much as judges, as
officers of the king’s revenue,and no more unfitted
for parliament than other ministerial officers. In the
year 1608, the comumittee of privileges decided that
the Chlcf Baroneof the Exclrequer was disqualified for

16*
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election by his office, seeing that he was liab)é to be
called on by the House of Lords. This has never
been extended to Masters in Chancery, although they
are regularly in attendance in the House of Lords, and
are in effect servants of that body, and constantly em-
ployed like the Judges in-carrying their messages to
the Commons. .

It has been sometimes objected that, although no
violent political partialities are ever displayed on the
beneh, still there is generally exhibited in that place a
bias towards things as they are, a feeling- of un-
friendliness (to use no stronger term) to change, which
is manifested, as well towards improvement, as to-
wards mere idle or mischievous innovation: that
wherever they have been politicians, as one of them—
the Chancellor—is compelled in some degree to be,
they have usually exhibited very decided conservative
tendencies.™ This is natural—it is more; it is desira-
ble. It is natural, because accustomed to administer
to a particular system, conversant with its principles,
and knowing, by personal experience, that for the vast
number of cases brought under their notice, it is ca-
pable of effectuating the objects for which every sys-
tem of jurisprudence exists—the protection of pro-
perty, the redressing the wrongs of the injured, and
the punishing the offences of the guilty, all change
is, in their view, for the worse. It is desirable, be
cause mischief incalculable in amount would ensue,
were they otherwise disposed, and did they any-ways

* Mr. Hazlitt, in a gocd-humored criticism on Lord Eldon,
contrasts his vacillation as a judge with the decision which he
displayed as a politician. ¢ The chancellor,” he §2ys; ¢ may
weigh and falter—the courtier is declded——lhe politician firm and
riveted to his place in the cabinet.”
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lend ayeady ear, or afford their assistance, to those
who are ever anxious to disturb settled rules and alter
existing laws. A great lawyer, who is now no longer
amongst us, used to say, %that, in his time, no man
could sleep in his bed without tinkering at some act
of parliament:’’—and hurtful indeed would the conse-
quenccs be, if the judges lent the authority and influ-
ence of their names to such projects as these.

In conversation with Dr. Johnson, Sir Alexander
Macdonald observed, ¢that the chancellors in Eng-
and are chosen from views much inferior to the
office, being chosen from temporary political views.,”
« Why, Sir,” replied Johnson, “in such a govern-
meunt as ours, no man is appointed to an office because
he is the fittest for it, nor hardly in any other govern-
ment; because there are so many connections and de-
pendencies to be studied.”

Lord Eldon is said to have declared that common
lawyers have made almost as good Chancellorsas any
that have sat in Equity. He is himself an instance
of this. This view—if indeed it were his—does not
derive the corroboration, it might be supposed to do,
from the fact, that in former times all our great Chan-
cellors had either sat on the bench, or practised at the
bar, of a court of common law, inasmuch as equity
was not in those days so strictly a system as it is now;
and as the greaf distinction, as far as the bar was con-
cerued, between the two sides of Westminster hall
was not observed—counsel practising usually in both
the Chancery and the King’s Bench.

James I was always anxious to place on the-wool-
sack some one who owed no allegiance and bore no
affection Yo the common law,* to which he himself

¥ « It may be,” said his Chancellor, D‘ Williams, on tak-e
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had an especial dislike. . This dislike is not difReult to
account for. In the first place it was a system of
which he knew nothing—the Scotch law partaking
more of the nature of the civil law. In the second
place, he was well aware that its principles were by
no means (riendly to his high-flown notions of royal
prerogative and kingly power. The students of Cam-
bridge, when the king was on a visit to the university,
could devise nothing that could recommend them so
etfectually to the favor and patronage of the royal
driveller, as their acting before him a burlesque
drama, in which the common law, its rude tongue,
and barbarous cultivators, were held up to ridicule
and contempt.*

ing his seat in Chancery, ‘the continual practice of the law,
without a special mixture of other knowledge, makes a man un-
apt and indisposed for a court of equity.”

* James, it is well known, greatly preferred the Roman to
the English common law, and this excited the jealousy of the
professors of the latter, which displayed itself in the following
manner. Dr. Cowell, an eminent civilian of that day, who was
regius professor of eivil law at Cambridgt, master of Trinity-
hall, and vicar-general to the archbishop of Canterbury, pub-
lished a dictionary of Jegal phraseology, with the title of ¢ The
Interpreter.” Coke, who held Cowell in aversion, represented
to James that Cowell had pat forth in his work doctrines reflect-
ing on his prerogative. The archbishop Bageroft, however, put
the matter in its true light, and Coke was thus foiled. He then,
resolving that Cowell should not wholly escape, changed his
course, and attacked him in the Ilouse of Commons for having
inculeated doctrines inconsistent with the rights of the pcople.
Whatever we may think of the motive for advancing it, the
charge was undoubtedly true, for the doctrine of an absolute
monarchy is very clearly cxpressed in the work, Dr Cowell
was thrown into prison, and his book was ordered®to be burnt
by the common hangman. Fhe obloquy which fell on this
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Whey Lord Erskine was at the bar, a casc was
laid- before him for his opinion. He found that
involved some principle of equity-law: he declined
therefore to say more on it, than it should be sub-
mitted to some gentleman practising on the other
side of Westminster Hall. In a month afterwards,
he was himself Chancellor. Nor was his pmmotion'
otherwise thin in accordance with the custom in this
country, that to the leading lawyer of the party in
power should be confided the great seal and the presi-
dency of the chief court of equity jurisdiction.
William III was anxious to make the famous Holt,
Chancellor, but that upright Judge declined the ho-
nor. ‘¢ May it please your Majesty,” said he, ¢ I never
had but one chancery suit in my life, and that I lost.
I am unfit.”’*

A minister of the crown has hardly a more impor-
tant duty to perform, than selecting those who should
fill the judgment seat. In early times, strange notions
appear to have been entertained as to the qualities fit
for the judicial character.

Lord Burleigh; writing to his son, Sir Robert

civilian appears to have attached itself o his profession. Sir
Matthew Ridley writes in 1639, It was anciently said, ¢Dat
Justinianus honores;’ but now it is so farre from that, that it
conferres honors, as that it is almost a discredit for a man to
be a civilian in this state, and the profession thereof doth scarce
keepe beggarie from the gate.”

* A courtier who held an important post in Queen Elizabeth’s
time, begged her to grant him an office connected with the
courts of law. She told him that he¢ was not fit for it. He
confessed this to be the case, but said that he would appoint a
sufficient deputy. ¢ Do so0,” said the queen, *“ and then may I
make one of my ladies, lord chancellor, and another, lord trea-
surer.” * *
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Cecil, respecting the appointment of somefjudges,
says, that “ For choise of a baron, I think Serjeant
Heale, both for learninge, wealth, and strength of
body to continue, being also a.personable man; which
L wish to be regurded in all such officers of public
calling. He speaks of two others as being eligible,
¢ though they be men of small living.”

Absurd as this may rcad in modern eyes, there can
be little doubt that personal appearance is closely
connected with the power of obtaining both respect
and esteem. If we assign no value to the outward
show, we should hardly invest the judge with his
magnificent robes, or place the imperial crown on the
head of the sovereign.

It is remarkable to observe how much the business
of a court has depended on the personal character of
the judge who presides in it. At the time that Lord
Lyndhurst was chief baron of the Exchequer, the
business of that court increased considerably.*

“There cannot be a better direction for the duty
of a judge,” says Lord Commissioner Whitelock,
“than that counsel which Jethro gave to Moses for
appointing of judges, that ¢ They should be men of
courage, and men of truth; fearing God, and hating
covetousness.’ ”’

It was not uncommon in an early age, when the
chancellors were not lawyers, to issue a special com-

* The amount of business in a court is a tolerable criterion of
the degree of estimation in which the judge is held, Ttis said
that when in the reign of Charles 1, the earl of Manchester was
lord privy scal, he brought his court, the Court of Requests, inta
such repute, “that,” according to Fuller, * what was formerly
called the almg-basket of the chancery, had in his time well nigh
as mach meat in ifgs the chancery itself.”” ¢
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mission¥or hearing causes in chancery.  We have a
copy of one of these extant, addressed to the Master
of the Rolls, four judges, six masters, and ten others;
and which recites that Wolsey « haviqg been employed
for the sake of the peace and tranquillity of our
kingdom and subjects of England, and for the interest,
profit, and utility of the public, in which post He con-
stantly exists; and considering, and piously compas-
sionating the insupportable cares, labors, and fatigues
which he on that occasion undergoes and suffers, and
lest such singular fortitnde of mind and body should
be too much impaired, which God avert, through
such fatigues, and he be not able to attend in good
health as usual to our most necessary affairs with his
chiefest case,”” &c. Fiddes, in his « Life of Wolsey,”
says that thesc commissioners were in general so
dilatory in their proceedings, that they were very un-
popular. Upon Sir Thomas More’s accession to the
chancellorship, “he found,” says his biegrapher, Dr.
IToddeson, “the court of Chancery pestered and
clogged with mauje and tedious causes, some having
been there almost twentie yeares.”” Such is the conse-
quence of appointing incompetent persons to the dis-
charge of important duties. .

The personal favor of the sovereign, as well as
political connections, has sometimes formed the®pass-
port to judicial eminence. In our times, imdeed, this
has been less frequently the case: from circumstances,
to which we need not particularly advert, while the

~power of the crown has been_ increasing, the indi-
vidual influence of the sovereign has been diminish-
ing; and the patronage by which he’has been enabled
to gratify his feelings of personal regard, is now held by
his ministers s a fund for the &mneration of
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political services. This alteration is, perhapd, no fit
subject -for regret. We do not think that royal
patronage has been less judiciously dispensed since
its occurrence than before; and probably it has termi-
nated the systef of favoritism which formerly existed
in our court to such a degree, and of which we can
now lsardly perceive the traces.

Lord Eldon, with all his legal accomplishments,
owed much of the favor with which he was regarded
by the Prince Regent, to his convivial and social quali-
ties. Sir Nathaniel Wraxall tells us that in the year
1815, Eldon feeling, as he fancied, his health and
strength failing him, and apprehending that he should
be able no longer properly to discharge his duties,
wrote to the Prince entreating permission to resign
the great seal. The Prince, in reply addressed to him
a letter, in which he besought him to withdraw his
request; observing, amongst other flattering compli-
ments, that the Chancellor “ was the only man in the
cabinet upon whom he could repose with confidence,”
Lord Eldon, thus solicited, yielded to the Regent’s
wishes. Sometime afterwards he was_dining with
Lord Liverpool, and after dinner, when the bottle
had circulated more than once, in a moment of ex-
hilaration, Lord Eldon put his hand into his pocket,
and,eaking out the Prince’s letter, put it into the
hands of ehis host. Lord Liverpool felt severely the
preference thus assigned to the Chancellor, and next
morning waited on the Prince, and, to his royal high-
ness’s great surprise, tendered his resignation. On
being requested to state his reason for a step so little
anticipated, he thentioned what had occryred; and
then declared his conviction, that, «if confidence
could no long&rbe reposed in him, it became him to
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retire figm office.”” The breacHf is said to have healed
over another bottle, through the mediation of the
Regent.

It is well known,that when Mr. Brougham re-
ceived his silk gown, Mr. (now Lorfl) Denman com-
plained, ata dinner which was given to him by one of
the city companies, that he had been most unfairly
passed over. This remark excited much observation
at the period; and it was said that he had no right
to have expected other treatment, considering the
coarse insinuations he uttered in his défence of the
Queen before the Lords—alluding to the famous
Greek quotation,* of which so much has been .said.
Rumors of such remarks having reached Mr. Den-
man, he immediately waited on the Chancellor Lord
Lyndhurst, and begged him to assure his Majesty
that he had never used the quotation in the sense
that had been ascribed toit. This the Chancellor
promised to do; but, on further inquiries, after the
lapse of some months, he informed Mr. Denman that
he had been unable, or had not ventured, to mention
the subject to his royal master. On this, Mr. Denman
obtained an interview with the Duke of Wellington,
and explained the matter to himm  The Duke said
that he conceived he had done no more than what
his duty as an advocate required; and undertook
himself to bring the subject under the attention of
the king. Ina few days the patent was made out.
This conduct, so creditable to the illustrious Duke,

* The quotation in question is takeh from Dion Cassius: lib.
Ixii. 13, who probably translated it from Tacjtus (Annal. lib. xiv.
cap. 60). The same ideais to be found in one of Cicero’s
orations against Verres. The passage is said to have been
suggested to Mr. Dénman by Dr. Parr, who found it in Bayle.

Vou. I1.—17 L
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and so consistent with his character, we need hardly
comment on. 1t was justly appreciated by the whole
profession.

There have been many persons whose opinion is
entitled to the highest respect, who have, upon more
occasions than one, expressed their conviction that
the chief judge in the Court of Chancery should be
deprived of his political functions. Many reasons of
great weight have been urged in fuvor of the chauge,
one of which, and one entitled to very serious con-
sideration, is, as Mr. Lynch has expressed it, «the
inconvenience, delay, and expense which parties are
put to in consequence of the change of Chancellors.”
There was a case of some importance, that of Lady
Hewley’s charity, which was hardly heard by Lord
Brougham before he went out of office: it was then
wholly re-argued before Lord Lyndhurst: and if the
parties had not consented to abide by Lord Lyund-
hurst’s decision, although no longer holding the great
seal, it would have had to have been a third time re-
heard before the Lords Commissiopers. Now, remem-
bering that in the great charter of our liberties, it is
as much covenanted that justice shall not be delayed,
as that it should ndt be sold, it is most assurcdly the
bounden duty of the rulers to remove this evil which
presses so severely on all classes of the community.

Amongst those who have attacked, with warmest
zeal, the union of judicial and political duties in the
Chancellor, one of the most able, assuredly, is Mr,
Basil Montague. He speaks  of the irreconcilable
character of judge and politician; the judge, unbend-
ing as the oak—the politician, pliant as the osier; the
judge, of a retired nature and unconnccted with poli-
tics, firm and constant, the same 'to all men—the
politician ever varymg,
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“ Qrpheus in sylvis, inter delphinas, Arion.’”’

Lord Langdale, who takesa similar view of this sub-
ject, dwells greatly upon the fact, that ¢ the mind of a
Judge ought to be in a state of the greatest possible
calmness and tranquility. His cool and undisturbed
attention should always be given to the case.,before
him; and he should be, if possible, protected from the
agitation of political storms. Yet the Chancellor is
left peculiarly exposed to them;and what is it that
we may not see? The man issubject to human
frailty; he is called from the judgment-seat to mix in
party politics; and when his power is tottering to its
foundation, on great political excitement, his feelings
will show signs of their existence.”’*

“The weight of the chancery,” observed a great
equity lawyer, at the time of the Commonwealth, « is
too much for the shoulders of one Atlas.” Charles
the First boasted that he had devised a plan for mak-
ing the Chancellor, or Lord Kecper, attend to their
judicial duties with greater punctuality, by appointing
them for a fixed term of ZAree years! This would
hardly have met the evil which was, even in those
days, felt so severely. .

Performing bis duties in the view of an enlightened
and vigilant bar—his conduct watched by « those best
of public instructors,” the newspaper press—not much
apprehension, it may be, need be felt lest the political
interests of the Chancellor should influence, in any very
excessive degree, his judicial decisions. DBut still it is
perhaps not quite prudent to trtist to these safeguards

* Speech of Lord Langdale in the House of Lords, on the
3d of June, 1830. .
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atone. Sir John Finch, when chancellor, dec)ared, in
1639, that a resolution of the privy council would
always be with him a sufficient ground for a decree in
chancery.

There have been arguments, and of great weight,
advanced against the proposed separation of the judi-
cial and political functions of the Chancellor; and it is
to be remarked that the general feeling of the profes-
sion is against the change. We have contented our-
selves withstating the evil,and the means of obviating
it proposed by high authority: the matter is one of
great moment and no trifling difficulty. The immense
extent of reading which is required of the judge, and
which is very far from ceasing when he quits the bar,
appears to offer an argument of some weight in favor
of the views to which we have been making allu-
sion.

Lord Eldon related an anecdote, which proves that
it is well for the ends of justice that the knowledge
of the judge should be extensive as well as accurate.
“ Mr. Solicitor-general,” he said, ¥ may remember a
case in which he was concerned before me, where the
gentlemen oa both sides went into a lengthened dis-
cussion, communicated most detailed information, and
had actually brought the case to a very extreme
stage, and yet had never made the slightest mention
of an act of parliament most vitally affecting the ulti-
mate decision of the question: nor would it ever have
been mentioned, had I not been so fortunate as to
know it.”” This distinguished chancellor used to say,
that his mind was always most affected by the cases
which were not cited, and the points which counsel
did not press.

There is no greater mistake than tc suppose that if



F 4
THE BENCH AND THE WOOLSACK. 193

the judge is familiar with thé common law and the
practice of the courts in which he presides, his learn-
ing is adequate to a right performance of his duties.
Questions often come before him, the proper determi-
nation of which requires some acquaintance with
foreign jurisprudence and other branches of learning.
“ How useful to a judge,” says a writer, “asknow-
ledge of the laws of the church was thought by my
Lord Chief Justice Vaughan, will appear from this
remarkable story:—It happened that civil as well as
common lawyers appeared in an ecclesiastical cause
in the court of common pleas, when one of the civili-
ans, citing something out of the canon law, was inter-
rupted by one of the judges, who, as it seems, had no
skill in that law, and was not ashamed to own, and
even glory in his ignorance, and was seconded by the
other judge, who sat on the other hand of the chief
justice; which so raised the just indignation of that
great oracle of the law, that, rising up, and lifting up
his hands towards heaven, he expressed himself in
these or the like words: ¢ Good God! what great sin
have I committed, that I should sit on this bench be-
tween two judges who boast in open court of their
ignorance of the canon law!””” We must, in charity
to these two learned judges, exulting in their igno-
rance, and proud of their darkness, suppose that they
had inherited that jealousy and dislike of the canon
law, and the courts* in which it is expounded, that

* We may be allowed to avail ourselves of this opportunity
to express our sincere regret that the long-promised reforms in
the ecclesiastical courts have not yet been effected. If some-
thing has been done, much more remains to he done, to relieve
the church from the odium in which the abuses of these courts
has, however unjustly, involved' her. We have read an anec-

17*
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was felt, and with justice, by their predecessers, at a
time when the ecclesiastical power was struggling to
usurp to itself the functions of every other body in the
kingdom.

A knowledge of the Scotch law is exceedingly de-
sirable in a judge; and there are many of our great-
est English lawyers who have shown themselves far
from being unskilled in that branch of jurisprudence.
Lord Eldon,* it is well known, was well versed in
this subject.

Lord Gifford was equally so. His decisions gave
so much satisfaction in Scotland, that when he visited
Edinburgh in the course of a tour, he was met at the
boundaries of the city by the lord provost and other
authorities, and conducted to his domicile with great
state. The corporation unanimously conferred on him
the freedom of the city; and the university, sharing
in the general opinion of his merits, admitted him to
the honorary degree of doctor of civil law. Lord

dote of Dr. Johnson, requesting Walmesley, who was registrar
of the ecclesiastical court ar Peterborough, to give him an opi-
nion on a tragedy he had just finished. Walmesley exceedingly
approved of it, except in one particular. ¢ In the third act,” he
said, “you have plungad the heroine into such fearful distress,
that it is impossible for you to increase her misery afterwards.”
 But I can, though,” returned Johnson. ¢ How so?”’ inquired
Walmesley. “Ican bring her iato an ecclesiastical court,”
was the reply.

* In Lord Eldon’s time, it was customary for the House of
Lords to ballot, at the beginning of the session, for three peers
to sit with the chancellor, to hear appeals from the courts in
Scotland. On one occasion, the result of the * vote by ballot”
was, that the following persons should assist Lord Eldon in de-
termining points of Scotch law—the Duke of Wellington, the
Duke of Clarence, and another, peer, equally qualified for the dis-
charge of his duty! ’
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Wynford and Lord Brougham; at a later period, have
acquitted themselves to the satisfaction of the country
in this respect. The latter it is well known, practised
for some considetable time, and with much success at
the Scottish bar. It is said, that while thus perform-
ing his duty of an advocate, he was fond, in argument,
of adducing points of English law in illustration of
his positions; and when he changed his sphere to the
English bar, he was wont, in like manner, to illus-
trate his arguments by reference to the Scotch law.
Lord Brougham, on several occasions during his chan-
cellorship, found his knowledge of mechanics and
natural philosophy of very considerable use to him.
Sir Mathew Hale—the transition to him we acknow-
ledge sounds something absurd—who was well skilled
in both architecture and arithmetic, derived great ad-
vantage from his conversance in these two branches
of knowledge, for when he sat, together with others,
after the fire of London, to settle the differences be-
tween landlord and tenant, he was enabled to dispose
of the disputes speedily, without the necessity of the
parties seeking the decision of a court of law. To
Hale’s information on these subjects, which would
scem to lie beyond the usual line of a lawyer’s study,
we owe in a great measure tie rapidity and ease with
which the city was rebuilt.*

It is not such subjects, however, that always oceu-
py the study of the judicial functionary. Sir Giles
Rooke, the worthy old judge of whom we have

* It was said that Gifford displayed, during the queen’s trial,
so much ignorance of foreign manners, that some one present,
at the time he was conducting the examination of one of the
witnesses, said that he presumed the attorney-general had never
read a book of travels in his life.”
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already spoken, was d most inordinate devpurer of
novels, and would often sit up in bed all night, to sup:
full of the horrors that the most trashy circulating-li-
brary romance could afford. The productions of Mrs.
Radcliffe, and Miss Burney formed the staple of his
reading.

We: have already alluded to the charges so fre-
quently brought against our Judges, and the law
which those Judges administer, of being dilatory in
decision. On this head public opinion is most assu-
redly ill-informed. There is nothing more easy than
objecting to the errors of a system; there is nothing
more difficult than remedying those errors without
producing evils greater than those removed. To ob-
ject to a Chancellor, that he is slow in dispensing jus-
tice, keeping out of view, that a speedier decision
would probably be less satisfactory, and ought to be
less satisfactory, to the suitor, is unfair in the extreme.
Slow justice is better than speedy injustice. “I have
seen,’” said Baconr, when he took hisseat in Chancery,
“an affectation of despatch turn utterly to delay at
length; for the manner of it is to take the tale out of
the counsellor of the bar his mouth,and to give a cur-
sory order, nothing. tending or conducing of the busi-
ness. It makes me remember what I heard say of a
Judge that sat in chancery, that ‘he would make
forty orders in a morning out of the way;’ and it was
out of the way indeed, for it was nothing to the end
of the business. And this is that which makes sixty,
eighty, and an hundred orders in a cause to and fro,
begetting one another, and, like Penelope’s web, doing
and undoing.”” Lord Erskine, when Chancellor, at
first delighted the suitors with the expedition and des-
patch with which their’ claims were adjusted; but
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when they found that the necessity for slppeals had
increased, their admiration of the Chancellor,and their
gratitude for his exertions, rapidly diminished.

During the twenty years that Lord Harwicke was

Chancellor, only three of his decrees were appealed
against, and these three were confirmed.
* An anonymous biographer [Sloane MSS. 8075,]
observes of Coventry, that ¢the facility of his des-
patch in court, is best preserved in this, that at his
first accession to the seal, he found two hundred
eauses in the paper ready for hearing, all which, (with
such as fell in the way,) he determined within the
year, so that the clients of the court did not languish
in expectation of the issues of their causes. Where it
falls into observation, that the high place is rarely well
served but by men of law, and persons of deepest judg-
ment in the statute and common laws of the land,
whereby they may distinguish of eases whether they
be proper in that court to be relieved in equity,
without intrenching on the old inheritance of the
subject.”

The celebrated Lord Brooke once said, # Why
should we stand upon precedents? The times here-
after will be good or bad; if good, precedents will de
no harm; if bad, power will make a way where it finds
none.”’” It is, indeed, but wisdom in our Judges to be
slow in disturbing past decisions, framed by their il-
lustrious predecessors, and that they should remem-
ber that “un’ opinione di Carpsevio, di Claro, di
Farinacio, sono le autorita di coloro chi tremando do-
vrebbono quidiscare dei vite e fortune delli uomini.”
It is, by adhering to precedents, not, however, too
closely, that the law of England has become a law of
principle, so fixgd and so settled, that—with certain
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exceptions, too numerous perhaps, and many, of them
the result of the injudicious course pursued by some
judges—we may calculate, as to a given case, on the
decision of the courts, with a certainty inferior only to
that which mathematical reasoning affords. «It is
better that the law should be certain,”” says Lord
Eldon,* ¢“than that every Judge should speculate
upon improvement in it.”’ ¢« Certainty,”” says Lord
Hardwicke,t «is the mother of repose; and therefore
the law aims at certainty.”” Mr. Ram, in his excel-
lent little work, entitled, « The Science of Legal Judg-
ments,” has collected many instances in which prece-
dents have not been pursned; the previous decision

* Sheddon v. Goodrich. 6 Ves. 497.

1 Walter ». Tryon. 1 Dickens 245, In Stowell ». Lord
Zouch, (Plowden 368,) we find in the Judges’ argument the
following passage: ¢ They said that peace and concord is the
end of all laws, and that the law was ordained for the sake
of peace. And Dyer said, that for peace Christ descended from
heaven upon the earth; and his law, which is the New Testa-
ment, and the old law, which are the Divine laws, were given
only for peace here and elsewhere.” And Weston cited St.
Augustin, who says, ¢et concordia stat et augetur respublica et
discordia ruit.et diminuitur.” Mr. Justice Catline then went
on to give a long description of peace. ¢ Which deseription is
made up of the nature, properties, and advantages of peace, and
of the incidents thereof; and therefore peace, which is attended
with so many conveniences, ought to be preserved beyond all
other things. And, hereupon, Dyer said, that one of the articles
which the King, at his coronation swears to his subjects to per-
form and keep, that he will preserve the peace; for a more bene-
ficial thing he cannot grant to them. And, therefore, those laws
which bring the greatest peace are the most estimable.” We
have inserted this long extract as well that it exhibits the man-
ner in which the judges of former times were wont to deliver
their judgment, as that it illustrates the posijion in the text.
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having heen held not to be law. While, however,a
judgment, which has been dclivered by a court sitting
in Westminster hall, remains unreversed, the case is
law,

The courts have adhered often to precedents which
they considered bad. Lord Eldon, in referring to a
case in which Lord Thurlow had decreed tifat the
depositof a deed implied an agreement for a mortgage,
said, “this decision has produced considerable mis-
chicf; and the case of Russell ». Russell ought not to
have been decided as it was.* That decision has,
however, been repeatedly followed, and must not be
now disturbed.” Sir James Mansfield, while he
recognised the authority of a case, designated it as “a
shocking decision.””t Nothing can be more explicit
than Sir William Grant’s view of the subject: « It is
not so material that these arbitrary rules should be
fixed one way or the other, as that they should be
Sized?’ In the year 1769, was decided by the court
of King’s Bench, a very important case, well known
to the profession, as Perrin v. Blake. Previous to the
decision, the Dulké of Richmond had purchased a very
valuable estate in Sussex, of a person who had consi-
dered himself to be tenant in taily and had, as such,
suffered a recovery. Relying on the decision in the case
of Coulson w». Couson, Mr. Booth, one of the most emi-
nent conveyancers of the day, and whose opinion on
the title was taken, considered himself justified in ad-
vising the purchase, which was accordingly comple-
ted. When, however, he heard of the decision of
the King’s Bench, in Perrin v. Blake, he was immedi-

% Ezxparte Hooper. 19 Ves. 478—9,
t Morgan dem. Surman ». Surman, 1 Taunt. 293.
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ately seized with the greatest alarm, and obtdined an’
interview with thé Duke. He told him, that by his
advice his Grace had been induced to purchase an
estate with a bad title, and then acquainted him with'
the circumstances. The Duke obsgrved that he sup-
posed the matter would not rest with the King’s
Bench, and promised Mr. Booth he would wateh the
case wherever it should be carried. Mr. Booth, de-
lighted with this promise, then informed the Duke that
the vendor of the estate had a son, who was; at all
events, tenant in tail, and that it was incumbent on
the father, under the covenant of further assurance,
to obtain the son’s confirmation to the title. The
Duke, however, regularly attended whenever the case
was argued, until it was settled by the rejection of
Lord Mansfield’s views. ’

The authority which the Judges have at times
assumed, have been altogether unwarranted by the
constitution. They have, in effect, repealed acts
of parliament. Barrington alludes to a passage in
« Burnet’s History of his Own Times,”” where he men-
tions an act of Charles the Second, with regard to the
drawing horses a-breast on the highways, and
which. was so impracticable that the Judges on their
circuits, directed the grand juries not to put it into
operation. In the reign of Charles I, Sir Robert
Berkeley, one of the Judges, in charging the grand
jury at York, in 1636, declared, “ That in some cases
the Judges were above an act of parliament.”

We have some remarkable cases on record in which
Judges have acted on the opinion of this superiority.
In Smith ». the Company of Armorers,* in which an

# 1 Peake, 148,



THE BENOH AND THE WOOIBACK, 201

applicatign for a mandamus to 2dmit a person to the
company, was met with the assertion that he had
not been duly apprenticed, in conformity with the
aot of Elizabeth, Lord Kenyon made the follow-
ing observations: hen the act was made, those
who framed it might find it beneficial, but the ink
with which it was written was scarce dry ere the in-
convenience of it was perceived: and judges, falling
in with the sentiments of policy entertained by others,
have lent their assistance to repeal this law,as much
as was in their power.”” ‘This they did by a rigorous
construction of the words of the act, so as to defeat
the obvious intentions of the framers.* ¢ The great
operation of the statute De Donis,” says the same
eminent Judge, % was destroyed by the revival of
common recoveries.”f In the case of Russell v,
Russeil,; the principle of the 29 Car. I, ¢, 3, s. 3,
was altogether disregarded, but Lord Eldon§ de-
clared that the case “ is not now to be disturbed.”
The custom of raising the Chief Justice of the
King’s Bench to the peerage, immediately after his
appointment, has rfot been of very ancient date, in
fact goes back no further than the elevation of Lord
Mansfield. Parker, Raymond, and Hardwicke, had
filled the office sometime before they received the
honors of the peerage; Sir Dudley Ryder was ennobled
only on his retirement; and Sir John Holt—the great
Holt—never received the honor at all. Since that

* Tt has been ignorantly said that Judges never can know the
intentions of the legislators but from, their language. Why
then do they expound some statutes liberally, and others rigor-
ously?

1 Goodright dem. Burton v. Rigby, 5 Dumf. and East, 179.

1 1 Brown, C. C; 269. § Ezxparte Coming, 9 Ves. 117.

Vor. I1.—18
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period, however the custom hasbeen regularly pursued.
If we may credit Sir John Fortescue, there is great
danger that this practice will increase the House of
Lords to an unprecedented amount; for of the Judges
he says “ that it has been observegaas an especial dis-
pensation of Providence that they have been happy
in leaving behind them immediate descendants in a
right line.” With no chance of titles becoming ex
tiuct, and the necessity constantly ensuing for cre-
ating fresh titles, we may fairly expect the time vhen
lords shall be as plenty as knights were suid to have
been just after the restoration! It is customary to
confer the honor of knighthood on the puisné Judges.

Mr. Justice Heath* always refused, u.id aeclares he
would die plain «John Heath;” which, in spite of
every persuasion to the contrary, he did.

In some cases the puisné Judges, as a special mark
of royal favor, have been made privy councillors.

* The Earl of Eldon, in his speech in the Ilouse of Lords
in Lord Fife’s case, referred to a decision in the Common Plcas:
and in quoting the judgment of Mr. Justice Heath, delivered
on the subject of how a blind testator should be treated, said,
¢ Let me not name that learned Judge, without stating that I
once had the honor to sit with him in the court of Common
Pleas, and I cannot do justice to my own ideas of his profes-
sional knowledge: 1 was quite surprised at it. .word Chief
Commissioner Adam says, “I had t:- good fortune to meet
Mr. Justice Heath often in private society, at Lord Loughbo-
rough’s (when his lordship was Chief Justice of the Common
Pleas) and elsewhere; and the same praise may be given to the
universality and accuracy of his general knowledge, that Lord
Eldon gives of his knowledge of law. His decisions were so
prompt and correct, that there was much pleasure in appearing
before him as an advocate. He was the first judge whom Lord
Thurlow appointed, soon after he got the great seal in 1778.”
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Sir Willjam Dugdale has enabled us to ascertain
the salaries of our Judges in ancient times. In the
rleventh year of the reign of Henry III, it appears
tha. two of the Judges were paid-ten marks a-year.

«h: but in the year of the same King’s reign,

Justice of the cBhmon pleas received £20 a-year.
sour years afterwards,an entry appears of a payment
o forty marks a-year to a Chief Baron of Exchequer,
and in the 3Sth of the same King, one of the Barons,
it srems, reccived twenty marks. In the 43d year
of Henry III,a justice of the King’s Bench had
£40 a-year; and the next year the Chief Justice of
the Common Pleas received one hundred marks per
ann 1, while a puisné Judge in the same court was
wm1d no more than £40. The successor of this
Chief Justice had his salary increased to £100 a-year,
but the puisné Judges received no increase. It would
appear that in the beginning of the reign of Edward
I, the salaries of the Judges were diminished; the
Chief Justices of the King’s Bench and Common Pleas,
recciving but £40 a-year,and the puisné Judges but
forty marks; which coatinued until the 25th year of
the same king’s reign, when the salary of the Chief
Justice of the King’s Bench shrugk to fifty marks a-
year, the annual fee of the Chief Justice of the Common
Pleas being augmented to one hundred marks a-year
and the puisné Judges and Barons being reduced £20.
In the beginning of the reign of Henry IV, the
Chief and other Barons of the Exchequer had but
forty marks a-year—the Chief Justice of the Common
Pleas the same—the puisné Judges forty marks—and
the Chief Justice of the King’s Bench £40 a-year. In
the reign of Henry VI, we find a puisné Judge peti-
tioning the king for an increase of salary.
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TO THE KING OUR SOVEREIGN LORD.

R. H. .

« Beseecheth mekely youre pove’ suito’ William
Ayscogh, one of your justice of ‘ommon benche,
that were, he late by your comaundement was charged
totake upon bim the degree of Sergeauant of your lawe
to his grete expenses and costes. And or he had ben’
fully two yere in that office at the bare he was called
by your heghnes unto the benche and made Justice, by
which makyng Justice all his Wynnings that he sholde
have hade in the said office of Sergeant, and alle the
fees that he had in England weere and be cessed and
expired from him to his grete empovrysshyng, for they
weere the grete substance of his lyvelode: and aiso
he hath suche infirmite in his eghen that he dredeth
hym gretely of faillyng and perysshyng of his sight,
Please it to your Heghness consideryng the premisses
and how your said beseecher is the porest of alle
youre Justices, and may noght maﬂueigne his said
degree to your worship, as him oght to do withoute
your gracious helpe and supportacion, to graunte of
your benigne grace and bounteous Lordship unto your
said bescecher fof terme of hislyve certeyn tene-
mentes of the value of xxv. li. xij. S. and xd. by yere
whiche ben conteyned in a cedull to this bill annexid
after the forme and effecte of the same sedull and he
shall hertely pray God for you.”’*

The Chief Justice of the King’s Bench at present
receives £10,000, and, the other Chiefs £8000 a-year
while the income of the puisné Judges is 5000.

We have thus hastily, and we fear unsatisfactorily,

*Areh. Vol. xvi, p. 2. .
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broughttogether some facts which relate to the Bench
and the Woolsack; and, without pretending to have
given a complete essay on the judicial character have
perhaps afforded some materials suitable for such a
work. .

Can we conclude better than in the eloquent lan-
guage of Coke:* “ You honorable and reverend*judges
and justices, that do or shall sit in the high tribunals
and courts or seats of justice, fear not to do right to
all, and to deliver your opinion justly according to the
laws; for fear is nothing but a betraying of the
succors that reason should afford. And if you shall
sincerely execute justice, be assured of three things:
First, though some may-maligne you,yet God will
give you his blessing; secondly, that, though thereby
you may offend great men and favorités;’yet you shall
have favorable kindness to the Almighty and be his
favorite; and lastly, that in so doing, against all scan-
dalous complaints and pragmatical devices against
you, God will &end you as with a shield: ¢ For thou,
Lord, wilt give a blessing unto the righteous, and
with thy favorable kindness wilt thou defend him as
with a shield.””’

* Inst. Epilogue,

18



CHAPTER Vi
COMMENTS ON CONVEYANCING.

Modern nnd Ancient Conveyances—The History of Uses—
Common Recoveries—Difficulties of the Conveyancer—
Ignorance of the Law of Real Property—Scroggs, Lord
Keeper Guilford, and John Seldon—Amateur Conveyancers—
Profits of Lawyers—Strange Case—Advising on Abstracts—
Custom of Conveyancers—Real property decisions—Lengthy
Conveyances. :

SomNER, one of our most learned antiquaries, ob-
serves that, 2 his time, “an acre of land could not
pass without almost an acre of parchment.” ‘L he witty
Dean of St Paul’s, Dr. Donne, has satirised the pro-
lixity of legal instruments in his tim® when he men-
tions, amongst the various misdeeds of the lawyer,
that

¢ In parchment,%then large as the fields he draws
Assura »

»

And Hamlet observed, pointing to the coffin of the
lawyer, that ¢« the very conveyances of his lands will
hardly lie in this box.”> We may, in short, when we
look on one of the ponderous conveyances of modern
times, exclaim, as the Duke of Wellington is said to
have done, when the first report of the common law
commissioners was presented to him,—¢% Too much
of it—too much of it—a d——d deal too much of
it!”
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.- Of angient conveyances, we' have many specimens
extant; to some of which we beg to draw our read-
ers’ attention.

The following grant was made by Edward the Con-
fessor to Randolph Peperking:

¢Iche Edward Konyng
Have geven of the forest the keeping,
Of the hundred of Cholmer and Dancing
To Randolph Peperking and to his kindling;
‘With heart and hynd, doe and bock,
Hare and fox, cat and brock;
Wild fowell with his flock,
Partridge fesant hen and fesant cock,
With green and wyld stob and stock,
To kepen and to yemen by all his might,
Both by day and eke by night
And hounds for to holde,
Good and swifte and bolde,
Four greyhounds and six braches,
For hare and fox and wild cats,
And thereof Iche made him my book,
Witness The Bishop Woiston
And Bock ycleped Manyon,
And chyn'of Essex, our brother,
And teken him many other,
And our steward Howelyn,
That besought me for him.”

The following is a copy of a g;ant made by Wil-
liam the First to the ancestor of the Hopton family,
in Shropshire. It was copied out of an ancient
manuscript, and is to be found also in Stow’s Chroni-
cle, in which, however, the first four lines were left
out, « which seems,” says the transcriber, ¢ to create
that estate tail, by which Richard Hopton, Esquire, a
gentleman of low fortune, but, haply may be, the
right heir of ‘the, family, hath of late years, by virtue
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of this eharter, made several claims and commericed
divers suits, both for this manor of Hopton in the
Hole, in the county of Salop, and for divers others,
the manors and lahds of Ralph, late Lord Hopton;
but hitherto, for aught I hear, without any success.”

« HOPTON —— CO. SALOP.

«TO THE HEYRS MALE OF THE HOPTON, LAW-
FULLY BEGOTTEN.

¢ To me and to myne,* to thee and to thyne,
‘While water runs and the sun doth shine;
For lacke of Heyrs to the king againe.
1, PMiliam, king, the third year of my reign,
Give to the Norman Hunter,
T'o me that art both Line and Deare,
The Hoppe and Hoptoune,
And all the bounds both up and downe,
Under the Earth to Hell,
Above the Earth to Heaven,
From me and from mine,
To thee and to thine,
As good and as faire
As ever they myne were,
To witness that this is sooth,
I bite the white wax with my tooth,
Before Tugg, HMarode and Margery,
And my third son Henry;
For one bow and broad arrow
When I come to hunt upon Yarrow.”

The following is a specimen of the wills of the lat-
ter end of the 15th century, and is exceedingly inter-
esting. From the obtrusive piety visible in every
word, we may fairly presume it to have been the
work of some monastic conveyancer:

¥ Probably this should be, ¢ From me and from mine.”
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«f “In npmine Patris et Filii et’Spiritus Saneth Ameil.
T'he seventeenth day of September, the yer of our Lord
Jhu Christ, a thousand four hundred and four, I Louys
Clifforth fals.and Traytor to my Lord God, and to alle
the blessede company of Hevene, and unworthi to be
elepyd a Cristen man, make and ordeyne my Testa-
ment and my last Wille in this manere. At the be-
gynnynge I most unworthi and Goddys tratour recom-
maund my wrechid and synfule sowle hooly to the
grace and to the mercy of the blessful Trynytie; and
my wretched caregne to be beryed in the ferthest cor-
ner of the chircheyeard, in which parishe my wrechid
sowle departeth fro my body. And I pray and charge
my survivors and my executors as they wollen an-
swere to fore God, as all myne hoole trest in this ma-
tere is in them, that on my stinking careyne be neyther
leyd clothe of gold ne silke, but a black clothe and a
teper at myne hed and another at my fete, ne stone ne
other thinge whereby eny man may witte where my
stynking careyne liggeth. And to that chirche do
myne executors all thingis which owen duly in such
caas to be don without any more cost saaf to poor
men. And I also pray my survyvors and myne exe-
cutors fhat eny dette that eny man,can cere me by true
title that hit be paid. And if eny man can trewly
sey that I have do him eny harm in body or in good,
that ye make largely his gree whyles the goodys wole
stretche. And I wole alsoe that none of myne exe-
eutors meddle or mynystre eny thinge of goodys with-
outyn avyse and consent of my supervisors or sum of
hem. Now, first I bequethe to Sire Phylype la Vache,
Knyght, my Masse-boke, and my Portoos and my
Boke of Tribulacion to my doughter, his wife. Kt
quicquid residul‘lm fuerit omnium et singulorum beno-
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rim et catalorum superius seu inferius non legatorum;
do integre et lego Phillipo la Vache, Johanni Chey-
nee, et Thomas Clancow, Militibus libere sibi possi-
dem,” &c.

The ancient modes of conveyance were: simple
enough. Amongst an illiterate people written docu-
ments were, of course, comparatively rare; and other
modes of indicating, or alienating, the possession of
property, were of necessity adopted. We read of one
mode of conveyance adopted in the times of the
Saxons, the adoption of which would at once super-
sede the necessity of ¢ Preston on Abstracts,” and
Bythewood’s ponderous collection of Precedents:
¢ one Ulphus, the son of Toraldus, turned aside into
Cork, and filled the horn he was wont to drink out
of with wine; and before the altar, upon his bended
knees, drinking it, gave away to God and to St.
Pcter, the prince of the apostles, all his lands and
revenues.””* < We may see,’”” observes Selden, ¢ the
conveyance of estate how easy it was in those days,
and clear from the punctillios of law, and withal,
how free from the captious malice of those petty-
foggers who would entangle titles and find flaws in
them, and burn the swelling bundles and ®olls of
parchment now"in use.’’t « At first after the con-
quest,” says Ingulphus, “ many landsand estates were
collated or bestowed by bare word of mouth, without
writing or charter, only with the lord’s sword, or
helmet, or a horn, or a cap; nnd very many tene-
ments with a spur, with a curry-comb, or with a bow

* The dean and chapter of York are still in possession of a
portion of the land thus bestowed.
t Selden. Janus Anglorum. Opera, vol. ii, p. 1001,
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and some with an arrow.” "There were, however,
some inconveniences attendant upon this system of
% doing without the lawyers.” Give me Bosehem,”
said Godwin, Earl of Kent, to the archbishop of
Canterbury. The archbishop, admiring what he
would be at in that question, saith, “I give you
Boschem.” He straight upon the confidence «of this
deceit, without any more ado, entered upon an estate
of the archbishop’s of that name, upon the sea-coasts
of Sussex, as if it had been his own by inheritance.
And with the testimony of his people about him,
spoke of the archbishop before the king as the donor
of it, and quietly enjoyed it.”’

To produce notoriety of possession, was the great
object of the ancient law of real property; and thus,
when a field exchanged masters, the former possessor
met within its confines its new owner, and transferred
possession to him by delivering, in the presence of wit-
nesses, a detached portion of the soil, or some other
symbol. The transaction was recorded in writing; but
it was the delivery of the clod that constituted, in the
view of the law,*the transfer of the possession. This
was a relic of feudality. When William the Con-
queror-landed in the bay of Pevgnsey, his feet failed
him, and, stumbling, he fell on the palm of his hands.
The superstitious troops beheld with dread the angury
of failure; one exclamation burst from the ranks;
“ Mal signe est ¢i!” ¢« No,” exclaimed William, as
he sprang on his feet, “ I have taken seizin of the
country,” and held up the clod of earth which he
had grasped in his hand.* On<his one of the soldiers

* Anecdotes of the exhibition of a similar presence of mind,
have been related of many eminent characters in history. Every
schoolboy remembers the story of Camillus. Plutarch, Vit. vol.
i, p. 214. Edit. Scheefer, Lips. 1826. Liv. lib. v.
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rin to a neighboring cottage, and' pulling away ‘a
portion of the thatch, presented it to the Dinke, bid-
ding him to receive that symbol also, as the seizin of
the realm which he was about to possess.

There were many circumstances which rendered
this notoriety, however desirable upon principles of
publi¢e policy, highly inconvenient, and at times
exceedingly detrimental to the possessors of land.
Indeed, the wery object for which it was enforced,
conflicted with the interests of those who were
chiefly affected by its operation. From hence arose
a practice, the perseverance in which has effected a
total revolution in our jurisprudence, and produced
effects, of such a character, as to render it difficult to
over-rate their importance. The practice to which
we allude, is of disjoining the right to property from
the right to enjoy the use of property. While a
certain individual continued the apparent owner, and
was recognised by the law as owner, he held the land
only for the benefit of another, or as it was styled for
the use of, or in trust for, another. The advantages
which resulted from this practice, to' those by whom it
was pursued, were great and manifold. To the
clergy it afforded the facility of evading the statutes
of mortmain; ahd they availed themselves of it to
so great a degree, that parliament was compelled to
interfere; and by the 15th Richard II, c. 5, the provi-
sion of the statute against mortmain were extended
to these cases. Another advantage resulting from
this method of conveyance was, that the tenant was
delivered thereby from the vexatious fruits of feudal
tenure. The fine to which the lord became entitled
whenever the fee was aliened, could not, of course,
be claimed when that alienation was unknown, and
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was in its operation unrecogr:ised by law. All the
other consequences from the subsistence of the feudal
system were in like manner evaded. Forfeiture of
lands, which was also a result of the feudal principle,
dnd which was the penally the vassal paid for
violating his allegiance to his lord, was also in this
way prevented. The great controversy betwaen the
Houses of York and Lancaster rendered this espe-
cially desirable; and, consequently, we find convey-
ance to uses were very common in those times, and
succeeded in preserving the ownership of lands, whe-
ther their possessors were of the party in power or
not. This practice appears to have provoked the sta-
tute of 21 Richard II, c. 3, which extendsthe penalty
of forfeiture to estates held to the use of the traitor.

Another advantage which resulted from the intro-
duction of uses was the power which from thence
resulted to the owner, to devise his real estate. It
generally favored and facilitated the alienation of
property, which was eflected at common law by
cumbrous machinery, and in some cases with great
difficulty. *

Itis in fact to the convulsions of civil war that
we owe one of the greatest revolations in our juris-
prudential system, not effected through the agency of
parliament.

To the perfection of this system the courts of com-
mon law rcfused their aid. They looked upon the
ostensible owner as the rightful owner, nor would
they, as against him, yield any aid whatever to the
beneficial owner. This latter was without remedy, as
{ar as the law courts were concerned, and he was ex-
posed to all the consequences which might ensue
through the ill-conduct of the owner of the fee. He

* Vo I.—{9
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had nothing to depend on but the legal owner’s pro-
bity. If we may credit one authority, he ran but
little risk. “I have seen divers ancient deeds of
use,”’ says Mr. Justice Mauwood,* “and in ancient
times you shall not find that any would purchase
lands to himself alone, but had tWwo or three joint
feoffees with him, and he that was first named in the
charter of feoffment was cestuique use, although that
no use was declared to him upon the livery; and so it
was known by the occupation of the lands. And the
reason why no mention is made in our ancient books
of uses, s because men were then of better con-
sciences that now they are; so as the feoffees did not
give occasion to their feoffors to bring subpenas to
compel them to perform the trusts reposed in them.”
The writ of subpoena, by which the court of Chancery
was enabled to compel the legal owner to perform
the uses on which lLie held his land, is said to have
been invented during the latter part of the reign of
Edward IIL, by a Sir John de Waltham, who held
some inferior office in the Court of Chancery, and who,
in the time of Richard II, became sticcessively Master
of the Rolls and Chancellor; and was afterwards
raised to the see of Salisbury. This writ, it would
seem, was used for the purpose of enabling the Chan-
cery to usurp the functious of the other Courts of
Westminster Hall, and provoked the complaints of
the Commons,t who denounced it as illegal and
oppressive.

* Brent’s Case, 2 Leon 15, tRot. Parl. 3 Hen. V.

1 The 17th Richard I1, cap. vi, givea a power to the Chancellor
of awarding damages against any one who should obtain a
subpena by fulse statement, By the 15th Henry VI, c. iv,
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. The protection thus afforded to the cos{uique use,
had an immediate effect in increasing the number of
feoffmeunts to uses. Sir Robert Atkyns, in arguendo,*
says of uses and trusts, “ they have the same parents—
Fraud and Fear; and the same nurse—a Court of
Conscience.” Without, indeed, the Court of Chancery
had taken uses under its protection, we may fairly
presume that they would never have become per-
manently implanted in our law of real property.
Under its careful and provident superintendance the
great innovation flourished greatly, and increased the
power of the Court by enlarging its jurisdiction and
multiplying its business. Sir Edward Coke, in a speech
which he delivered in the House of Commons, in 1621,
tells us that in the reign of Henry VI, not more than
400 subpcenas were, on an average, issued out of Chan-
cery; but that in the reign of James I, the yearly
average was not less than 35,000! The bar of the
court scems proportionably to have increased; for we
learn from Bishop Hacket, the biographer of our last
ecclesiastical Chancellor, that the Chancery was at-
tended by fifteen §erjeants or lawyers of the greatest
eminence. Lord Bacon, in a letter which he ad-
dressed to the House of Lordsy declares that he
usually made two thousand decrees and orders in a
year.

With all the benefits which they produced, convey-
ances to uses were the source of much mischief and
the occasion of much fraud. Persons, possessed only
of a limited interest in property, being tenants for

is enacted that no one shall sue a subpcena until he had found
surety to satisfy the defendant his damages, if he should not
verify his bill.

* Attorney-genergl v. Sir George Sands. Hardres. 491,

€



oL
216 COMMEN'T'S ON CONVEYANCING.
. .

life or for years, would convey their iuferests to
others for their own use, and committed waste with
perfect impunity; the reversioner, or person next en-
titled, being ignorant against whom to bring his
action. This was remedied by the'2 Henry Vi,ec. 5.
They contributed, without doubt, to swelling the
ranks "of rebellious factions. When the penalty of
treason may be evaded, we may expect that traitors
will increase. "This was found to be the case in Ireland,
in the reign of Edward II, in consequence of which
the Irish parliament passed an act (Stat. Kilkenny,
3 Edward 11, c. 4,) which rendered void conveyances
made for the purpose of enabling landed proprietors
to commit treason, or other crimes with impunity,
The greatest disadvantage remains yet to be men-
tioned. The statute of Richard III, chap. 3, recites,
“ That by privy and unknown feoffments grecat un-
surety, trouble, costs, and grievous vexations daily
grow betwixt the king’s subjects; insomuch that no
man that buyeth any lands, tenements, rents, services
or other hereditaments, nor the last will of men to
be performed, nor leases for term of life or years
nor annuities granted to any person or persons, &c.
be in perfect surety, nor without great trouble and
doubt of the same, by reason of such privie and secret
feoffments.”” The remedy provided by the act was
the bestowal, on the beneficial owner of the right
of aliening, not only the use but the possession.
Still the remedy was inadequate to the evil; for the
right of the legal owners to alien was not taken away.
In fact it was no unusual occurrence for those in
whom only the bare legal right resided to dispose of
the estate: and if the cestuique. use had not exer-
cised the power of alicnation given him by this act,
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and if the purchasers had received no notice of the
uses, subject to which the seller had held the estate,
the cestuique use lost his property without the
possibility of recovery. After the passing of the
act of Richard II, the beneficial and legal owners, by
making different dispositions of the property, would
sell it twice over—deceiving purchasers, and efiriching
themselves.

For the remedy of these evils, which loudly called
for legislative interference, was enacted that famous
statute which, whatever might have been its intention,
has effected a most striking and important change in
the system of our jurisprudence, the Statute of Uses,
(27 Hen. VIII,e. 10.)

The motive of the framers of this important
measure has been variously stated. According to
Sir Edward Coke, they believed, ¢ that uses were so
subtle and perverse, that they could by no policy or
provision be governed or reformed; and therefore,
as a skilful gardener will not cut away the leaves of
weeds, but extirpate them by the roots; and as a wise
householder will not cover or stir up the fire which is
secretly kindled in his own house, but utterly put it
out; so the makers of the said statute did not intend
to provide a remedy and reformation, by the continu-
ance or preservation, but by the extinction and extir-
pation of uses: and because uses were so subtle and
ungovernable, as hath been said, they have with an
indissoluble knot coupled and married them to the
land, which, of all the elements, is the most ponde-
rous and immovable.”” Lord Bacon, however, in his
admirable reading on the statute, asserts, “ that the
statute did not intend to abolish uses, but only to
rcgulate them, by removing the abuses to which they

19*
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had become subject.”” It is difficult, however,to agree
to this opinion (in which, however, a very learned
writer, Mr. Sanders, has concurred), if the preamble
of the act* is to be taken as recording the intentions of
its authors.

The point is one of mere historical interest, and
scarcely of such importance as to deserve discussion,
even if it admitted of determination. If the intention
of the statute had been to destroy uses, the strict con-
struction which the judges put upon its language
would have entirely prevented that intention’s heing
effectuated. The act declares, that, where any person
is seised of lands to the use of another, such per-
son as shall have such use shall be deemed seised of
the same lands in the same way as they were seised
of the use. This act provides for a case in which
there were only two persons concerned—a feoflee to
uses, and a cestui que trust; but it did not provide for
a case in which a conveyance should be made to one
person for the use of another, for the use of a third.
It was held, therefore, that the statute operated upon
such a transaction as this, simply in transferring at
once the legal estate to the first person for whom the
use was declared, ard stopped there without affecting
the third person in whom the use would still remain.
All, therefore, that was required to prevent the aboli-
tion of uses under the statute, was to create two trust
estates instead of one; “and by this means,” says
Lord Hardwicke,t “a statute made upon great con-

* In this, the loss of forfeitures, &c., which the king and
other lords had incurred, was especially dwelt upon. When
the Earl of Sussex was appointed to the Irish government, one
of his instructions was to introduce a statute of uses.

t Davenport v, Oloys, 1 Atk, 591.



COMMENTS ON CONVEYANCING. Yy ™
1]

sideration, introduced in a solemu, pompous manner,
hath had no other effect than to add, at most, three
words to a conveyance.”

There is something of exaggeration in this. Whe-
ther or not the statute effectuated the intentions of its
framers, it was not an impotent piece of legislation—
seeing, to borrow the language of an excellent writer,
that it operated to communicate to the “legal owner-
ship all the flexible and popular qualities of the use;’*
for, in the words of a learned judge,t * the course of
the statate is to bring possession to the use,” and not,
as the title of the statute might lead us to infer, to im-
pose on the use the fetters to which the feudal law
had, in its barbarous, though not imprudent policy,
subjected the possession.

In order to produce that notoriety of transfer, which
the legislature appeared to think so highly desirable,
the statute of uses was followed by another enact-
ment, familiar to the lawyer as the Statute of Inrol-
ments, the effect of which was to excite the ingenuity
of lawyers, and add another form of instrument to
those which were previously in use. Before the
passing the statute of uses, a mere contract or agree-
ment for sale made in consideration of money or other
valuables paid to the seller, was sufficient to transfer
the use; for as the law did not recognise the use, none
of those solemnities the law recognised for the trans-
fer of property were necessary. After passing of the
act, wills were conveyed in this way, and the act of
course bringing the possession to the use, transferred

* Hayes’s Introduction to Conveyancing.
1 Judge Walmesley.” Bacon’s Reading on the Statute of
Uses.
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the possession as completely as if all the legal-requisis
tions had been complied with. To prevent this, an
act was passed (27 Hen. VIII, c. 16), by which every
such contract (which went by the name of bargain
and sale) was declared, as to freehold property, void,
unless it was made by a writing, sealed and enrolled,
witliin a certain period after its execution, in the court
of chancery. The operation of this act being restricted
to freehold interests, did not extend to ferms jfor
yeuars. A contract, therefore, for the sale of the bene-
ficial interest in a term for years, without cnrolment,
was still valid. A custom then arose of contracting,
for a mere nominal consideration, to sell the use of
land for one year, and the purchaser had immediately
the possession transferred to him by the statute; and
then the seller, in whom the inheritance remained, had
only to execute an instrument, well known to the an-
cient law as a release, by which he relinquished all
his interest in the land, and the transaction was com-
pleted, without the notoriety the legislature so ardent-
ly sought to enforce. This is the origin of that instru-
ment so well known as a lease and release; and which
we are told by Fabian Philips, to have been “at first
only purposely contfived by Francis Moore, at the re-
quest of the Lord Norris, to the end that such of his
kindred or relations should not take notice, by any
search of public records, what conveyance or settle-
ment he should make of his estate.”

There are other instances besides that afforded by
the history of the statute of uses, in which the judges,
overstepping in something their jurisdiction, and ex-
ceeding, without doubt, those limitcd powers vested in
them by the constitution, have secured the people from
the injurious effects of impolitic legislation. To the
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power of a haughty and predominant aristoeracy,
may be ascribed that famous statute, not unaptly de-
signated “the statute of great men”—for its whole
operation is in favor of the great—so well known as
the statute De Donis (13 Edward I.) The intention
of this act was to favor those strict entails by which
the nobility sought to perpetuate their power.’ It de-
clared that where land was given in tail, the form of
the gift and the purpose of the giver ought to be ob-
served. Had the intention of this act been effected,
nothing could have saved this country from oligarchic
dominion, excepting the energy and policy of a sove-
reign who would have resorted to those violent
means by which Louis XIV tamed the spirits and
broke the power of the great fendatories of France.—
The wisdom of our judges rendered this unnecessary.
In the twelfth year of the reign of Edward 1V, was
determined the famous case known as Taltarum’s
ease, in which the operation of common recoveries,
in barring (as it is technically called) an estate in tail,
was first distinctly recognised. It has been supposed
that this case “ was brought on the stage’” by ¢ that
wise prince, Edward the Fourth,” who, ‘“seeing the
great effusion of blood in the wmhappy disputes be-
tween the Houses of York and Lancaster, and finding
that though he used the extremity of law against the
opposite party by attainting them of high treason, yet
their estates were protected in the sanctuary of entails,
and the son who succeeded to the father, generally in-
herited his principles and party as well as estate.”*
Common recoveries were of still more ancient date,
and were derived, by ecclesiastical cunning, to evade

* Pigott. Treatise of Common Recoveries.
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the statutes of mortmain. It is well known {hat this
mode of assurance assumed the form of an action at
law. The party purchasing, pretending to be entitled
to the land in question, sued out his writ against the
seller, who came into court, and, instead of defending
his title, called upon some person who it was feigned
had originally warranted the title to him, to appear
and defend the title attacked, or to give him land of
equal value. On this, the person so called on (usually
denominated the voucher),appeared to the action, and
the seller (demandant) intreated the permission ef the
court for a private conference with the grantee, which
was never denied. Shortly after this, the demandant
returned into court, while the voucher disappeared;
on which the court, presuming the title of the deman-
dant good, immediately gave judgment in his favor.
This mode of assurance has been, by a late act of par-
liament, abolished.

We have mentioned these instances, in which the
authority of the Judges has been placed in opposition
to the authority of parliament, for the purpose of
giving the non-professional reader something like an
idea of the discordant materials of which our law is
composed; and the difficultics in which, from this cir-
cumstance, those who are called on to administer that
law have to contend. .

There is no branch of our jurisprudence which tasks
in a greater degree the learning and ingenuity of the
practitioner, than conveyancing. There is none in
which solid acquirements are more evidently neces-
sary, and the want of them would be more speedily
detected. Patient labor, untiring research, prosccuted
in the retirement of the closet, away from the excite-
ment of the forensic forum, which endows the advo-
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cate with powers which he does not usualiy display—
this is the path of the conveyancer. He is required
to be a profound lawyer; none but such can possess
what Sir William Blackstone calls “a sort of legal
apprehension,” which will enable him to discover the
points of difficulty which the deduction of a title may
present. He must be something besides a Tawyer;
his knowledge must not be confined to the circle of
mere professional information. Called on to advise
not only what is lega/, that is, in conformity with
law, but also what, under the circumstances of the
case, is most prudent and desirable, and often most
Jair—the transactions of business, the ordinary affairs
of life, and the character of men, must Le familiar to
him. For not only is his counsel solicited on the sim-
ple point—is a certain line of conduct, or a certain
disposition of property, in conformity with the requi-
sitions of law? but the question is often put—out of
different courses, none of them prohibited by the law—
which course will effectuate, at the least cost (of
money, of time, or otherwise,) the intentions of a
party? The complicated and ramifying system of our
commerce—the highly artificial state of society, its
natural and forseen result—the multiplied and multi-
plying interest, ensued and ensuing the progress of a
refined civilisation; to these circumstarices do we owe
the division of labor which is evident in every pursuit.
Thus have the functions of the counsel, who advises
on the rights of persons to property, become separated
from the duties of the advocate, whose duty it is to
solicit the protection of the tribunals, in defence of
those rights, whenever they afe invaded or threat-
ened. )

It was declared in the House of Commons, by Mr,
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(now J llstic"e) Williams, well known to have had con-
siderable practice in the common law courts, that
there were not more than six persons who could be
considered as aequainted with the law of real pre-
perty: and it was at one time asserted, that there was
none practising at the bar of the Court of Chancery,
with the exception of Sir Edward Sugden.

In former times, when the practice of conveyanc-
ing and the courts had not acquired the refinement
and subtlety that it has now obtained, many of the
most eminent practitioners in Westminster Hall were
celebrated as conveyancers. In addition to those of
whom we have already spoken, we may mention
Mr. Serjeant Maynard, Sir F. Levinz, and the well-
known Sir William Scroggs,* whose violence and
slavish obedience to a corrupt court have rendered his
name detestable.

* « He was a man that lay too open; his course of life was
slanderous, and his discourse violent and intemperate. His
talent was wit, and he was master of sagacity and boldness
enough; for the setting ofl of which his person was large and
his visage broad. He had a fluent expression, and many good
turns of thought and language. But he could not avoid extrem-
ities; if he did ill. it was extremely so; and if well, in extreme
also.” Such is the character which is given of Lord Chief Jus-
tice Scroggs, by Roger North in his Examen. He appears to
have been like almost all the public men of his time, utterly un-
principled. In the [Popish] plot he was violent to insanity;
and then, receiving intelligence of a truer interest at court, he
was converted, and became all at once no less violent the other
way.” The method of this conversion is thus stated. The
lord Chief Justice once came from Windsor with a lord of the
privy council, in his coacli; and amongst the discourse, Scroggs
asked that lord, if the kord Shaftesbury (who was then Pres-
ident of the Council,) had really that interest with the king as
he seemed to have?! ¢No,’ replied that lord,’ ‘no more than
your footman has with you.” ”” Shafteshury was, if not father,
at least foster father, of the plot.
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Lord" Keeper Guilford is said to have been a good.
conveyancer; and to have been much employed by
many noble families in the settlement of their pro-
perty. “ At the beginning of his business,” says his
brother, « he had no clerk, and not only drew but en-
grossed instruments himself; and, when he was in full
practice, he scrupled not to write anything himself.
A lady in Norfolk told me he made up some agree-
ments for her; and at the sealing a bond was wanted,
and there was no attorney or clerk at hand to draw it,
so they were at a stand:.and then he took the pen,
and said, ¢I think it will not foul my fingers if I do
it myself;’ and thereupon he made the bond, and it
was sealed. I have often heard him complain of the
.community of conveyancers, and say, that some of"
them were pack-horses, and could not go out of their
road.” When North had obtained a considerable
practice in court, “ he only superintended in the con-
veyancing department; leaving researches, perusals
and extract making to others, that he thought fit to
recommend, and, after he had directed, took the finish-
ing to himself. ’These assistants appear to have been
barristers, as amongst them we find the name of
Siderfin, the reporter. ’ .

Wood says, that the famous John Selden ¢ seldom
or never appeared at the bar, but sometimes gave
chamber counsel, and was good at conveyancing.”’

A gentleman once observed to an eminent lawyer,
that Buchan’s Domestic Medicine was a good book,
for it enabled every manto be his own physician.
“ How far this may be,”’ said the lawyer, «I cannot
tell; but in reference to my own profession, this I will
say, that every man that is his own lawyer has a {ool
for a client.”” It is very probable that this gentleman

Vor. I1.--20
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ascribed the lawyer’s reply to a friendly feeling to-
wards the brethren of the pestle and mortar, just as the
advice so often given by legal writers, that in matters
likely to become the subject of litigation, legal coun-
sel should be early sought, has been ascribed to a
selfish desire of gain. The statistics of litigation
will, however, fully establish the wisdom of such
advice, and display the folly of those by whom it has
been neglected. One of the chief reasons that the
court is less frequently called on to construe deeds
than wills, is because it is.genrally understood that
a deed isa formal instrument of technical phraseology,
and to be prepared, therefore, only by professional
persons; whereas a notion pervades the minds of a
large number, especially of uneducated people (as we
can from personal observation assert), that a will isan
instrument requiring no technical knowledge what-
ever to prepare, and that for its preparation the
village schoolmaster is as capable as the practised
lawyer. The vast number of will-cases which are
yearly brought under the notice of the court, is the
best refutation of this dangerous error. There is
nothing, in fact, in which the conveyancer can better
display his professional tact, knowledge and experi-
ence, than in the preparation of instruments of this
kind; and there are few occasions in which he is more
frequently baffled in his efforts and the intentions
of his client are defeated. Wills that have been
drawn by eminent judges, not practised in conveyanc-
ing, have been often set aside; and many instances
could be mentioned in which lawyers who have
greatly distinguished themselves for learning and
ability have been unable to give effect to their in-
tentions in the disposition of their property.
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In reference to his skill asa conveyancer, Roger
North relates of his brother the following anecdote:—
%It fell out that his lordship, by a cast of his skill in
this kind, prevented his father’s being utterly disap-
pointed of the effects intended by his last will; for
the good lord had the general notions of the law, as
many others have, who nevertheless, coming *to the
execution of business, blunder most abominably. So
this good nobleman, intending to give his lady all
his personal estate, free from debts and legacies, to
charge those upon his lands (subject &c.) to settle it
strictly upon his family, had contrived thus: He
made his wifg his exccutrix, and charged debts and
legacies upon the land, and limited it especially on
his sons and their issue male, successively, without
trustees to support, &e. When this was done, he be-
thought himself, that, however in prudence it did not
become him to trust his nimble young lawyer to draw
his will, and so give him an opportunity to steal in
somewhat for himself unawares to him, he ought not
to secrete it from so great a lawyer as he was. And
thereupon he sent for him, and with a speech let
him know that however (for reasons that satisfied
himself) he was not consulted in the making his will,
yet now wished he should see it: but he must not
expect to alter one title or syllable in it; for he had
considered it so well that he should not need, if he
were disposed to trust, his advice. His lordship
perused it over, and his father asked him how he
liked it. He answered with a question, whether that
he intended that Lady North should have anything
of his personal estate or nothing? ¢I have intended
her all; and have,’ said he ¢ given it her by making her
sole executrix,” That was his skill. But the lawyer told
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him. ¢that would not do_but ‘only in cases where no
debts were: and charging his land did not ease his
personal estate, unless 1t were made an express
legacy, with a declaration to exempt it; for the
heir had an equity to turn all debts upon the private
estate in care of the land, and the latter should not be
charged till the other was exhausted. This was
news to the lord, and made him start. After this,
he was surprised to learn the effects that would have
ensued through his neglect to nominate trustees to
support the contingent remainder. ¢ So it is,’”” sagely
remarks the biographer, “'when men will pursuec a
profession they were not educated in.”’ .

A great deal of conveyancing is now transacted in
solicitors’ offices, the superior education of that branch
of the profession rendering them better qualified than
formerly for this line of practice. By this means,
Liowever, the profits of conveyancing counsel have
been as greatly reduced, as by the introduction of a
less prolix and verbose style of conveyancing. This
latter has been the source of much undeserved injury
to the profession, and in a way which it is far more
easy to lament than to remedy. That quantity should
be the standard of value and test of remuneration, and
that in proportion to the length of an instrument
should be the fee of the counsel, inasmuch as it offers
a direct premium upon prolixity and tediousness, we
may fairly regret: but it is difficult to estimate cor-
rectly the degree of labor expended on any work, and
we must make the best measure that we can. There
are, indeed, in our day, more to share the gains of the
labor; but still we think, looking to the increase of
commerce, and consequently of litigation, which has
been so remarkable in our time, and which has tried
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so severely the efficiency Sf our tribunals, that the
law is a'profession undoubtedly less profitable, though
much more difficult and expensive, than it was for-
merly—than in those days when Noy valued his bar-
gown at £20,000.

“I have often, both in city and country, made as
near an inquiry as possibly I could, in a general way,
what number of lawyers there might be in England
and Wales, in all offices; as judges, masters of chan-
cery, serjeants at law, counsellors, attorneys, solicitors,
with the rest of the rabble; and I cannot find by cal-
culation, but that there are great and small, masters
and servants (by the best account I can estimate) above
thirty thousand. Now, consider at what high rates
the very meanest of these live: see buta very country
hackney, and you will find he goeth clothed in a gen-
teel garb, and all his family; he keeps company with
the gentry; and yet, usually, quickly getteth an estate
over and above his expenses, which cannot possi-
bly be less than £150 pounds per annum. Now,
if such country lawyers live at that rate, bring the
judges, masters of rolls, counsellors, attorneys, regis-
ters, cum multis aliis, in the common law, chancery,
and admiralty; and you will find that this merce-
nary generation, one with another, do not receive less
yearly from the people, in their law practice, (I say
the number of thirty thousand,) than £250 per an-
num each man: what if some have but fifty, then
know some have thousands; surely, I believe, that
Prideanx and Maynard will not nor can deny it.—
Now, at this rate, to say £250 per annum to each
lawyer, these 30,000 receive seven millions and a half
of money yearly, which is £7,500,000; and what a
charge are people at to attend their tedious and vexa-

20*
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tious trials? Cousider, what doth it cost to ride and
go from all counties andtowns to London, to attend
the terms: it cannot be less than one million yearly,
and to what purpose, observe.” The author then
goes on to enumerale the defects of the law.

If the writer had been at all acquainted with the
degree’ in which many of these lawyers whom he so
fiercely denounces, had prevented litigation, and,
while relieving the courts from a weight which would
otherwise have overwhelmed them, have prevented
headstrong and ill-advised suitors from plunging into
endless suits and vexatious proceedings, he would
have been less bitter in his denunciations. Amongst
those who have been the most instrumental to this
result, the conveyancers certainly deserve the first
place. Their chaibers have been often, in effect, a
domestic foram, where rival and contesting claims
have been adjusted, and the necessity of an appeal to
the tribunals of justice often obviated.

We do not know whether the following case, said
to have been submitted to counsel, is genuine or not,
but it is mentioned by Mr. Coventry, in his ¢ Convey-
ancer’s Evidence:”” we can fancy how long aad pro-
tracted the arguments in court would have been.—
The point was, whether a young lady, born on the
night of the 4th of January 1805, «fter the house-
clock had struck twelve, and while the parish-clock
was striking, and defore the clock of 8¢ Paul’s had
struck, was born on the 4th or 5th of January. The
opinion is stated to have been as follows:—¢ This is
a case of great importance and some novelty; but I
do™not think I should be much assisted in deciding it,
by reference to the ponderous folios under which my
shelves groan. The nature of the testimony is to be
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considered with reference to the sulject to which it'is
applicable. The testimony™of the louse-clock is, I
think, applicable only to domestic, mostly culinary
purposes. It is the guide of the cook with reference
to the dinner hour, but it cannot be received as evi-
dence of the birth of a child. The clock at the next
house goes slower or faster, and a child born. at the
next house the same moment, may, according to the
clock at the next house, be born on a different day—-
the reception of such evidence would 1éad to thou-
sands of inconveniences and inconsistencies. The pa-
rochial clock is much better evidence; and I should
think it ought to be received if there were no better:
but it is not to be put in competition with the metro-
politan clock: where that is present it is to be recei-
ved with implicit acquiescence—it speaks in a tone of
authority, and it is unquestionably of great weight.
I am, therefore, of opinion, that Miss Emma G—
was born on the 4th of January, 1805, and that she
will attain her majority the instant St. Paul’s clock
strikes twelve on the night of the 3d January, 1826.”

In the perusal of abstracts of title—a very important
duty which devolves on the conveyancing counsel—
he is called on to exercise his judgment, as well as
his knowledge, in a very conspicuous manner. There
is nothing which requires greater patience, and a
greater variety of learning. Of all his functions, this
we may expect will be the last of which innovation
will deprive him.

We may form something like an estimate of the
labor imposed on a counsel “advising on title,” by
the following directions, which are to be found in a
work published in 1586, entituled, ¢ Foure Bookes of
Husbandrie, collectéd by Conradus Heresbachius.
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Newly Englished and increased by Barnabe George,
Esquire,” '

« OLDE ENGLISH RULES FOR PURCHASING LANDE.

¢ See that the lands be cleare.
In title o’ the sellere,
And that it stand in dangere
And of no woman’s dowrie;
If thg tenure be bond or free,
Releasw of every feoffee.
See that the sellere be of age,
And that it lie not in mortgage:
Whether a taile be thereof founde,
And whether it be in statute bound;
Consider what service "long’th thereto,
And what quit-rent there out must go;
And, if it come of a wedded woman,
Thinke thou well of ¢ covert baron;’
And if thou mayest in any wise
Make thy charter by warrantise,
To thee, thine heirs, assigns also:
Thus should a wise purchaser do.”*

The task the purchaser is here reccommended to
perform, is now discharged to his greater advantage
in Lincoln’s Ipn. *

* We find similar advice in Henry Phillipes’s Purchaser’s
Pattern:—

« First, see the land which thou intend’st to buy,
Within the seller’s title clear doth lie;
And that no woman to it doth lay claim,
By dowry-jointure, or some other name;
That it may cumber. Know if bond or free
"The tenure stand,and that from each feoffee
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Mr. Tyrrell (the eminent condeyancer) in -lis
“Suggestions,” published in the Appendix to the
« Report of the Real Property Law Commissioners,”
observes, “ That when new points have been fre-
quently considered by several eminent counsel, who
have concurred in the same opinion respecting the
manner in which they ought to be decided, they are
treated in practice as unquestionable, because the
custom of conveyancers is regarded with great con-
sideration by the different courts, and the house of
lords, and they rarely refuse to confirm it.”” Lord
Hardwicke, in Swannock v. Lifford (Co. Litt, 208 a.
per Ilargrave’s note), cited the case of Lady Radner
v. Rotherain, in which a decision of Lord Somers,
reversing a decree of Lord Jeffreys, was confirmed

It be released. 'That the seller be so old,

That he may lawful sell, thou lawful hold.

Have special care that it not mortgaged be,

Nor be entailed on posterity:

That if it stand in statute, bound or no,

Be well advis'd what quit-rent out must go;
What custom-service hath been done of old,

By those who formerly the same did hold.

And if a wedded woman put to sale,

Deal not with her unless she bring her male,

For she doth under covert baron go;

Although sometimes some traffic see (you know).
Thy bargain being made, and all this done,

T'ake special care to make thy charter run

To thee, thine heirs, executors, assigns,

For that beyond thy life securely binds.

"These things preknown and done, you may prevent
Those things rash buyers many time repent;

And yet, when as you have done all you can,

If you’ll be sure, deal with an honest man.”
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solely on the ground that it wasin conformity with
the practice of conveyancers. In reference to the
case before him, Lord Hardwicke observed, that in its
decision, regard must be had “not only to the pre-
cedent of the court, but to the practice of conveying
titles to estates, wpon which the precedents themselves
were scitled.”” “ We hear of the practice of convey-
ancers,” said Lord Eldon,” « and that amounts to a
very considerable authority; and I am justified in that
assertion by the opinious of the greatest men who
have sat in Westminster Hall, who, I am persuaded,
in many instances, if matters had been res intregra,
would have pronounced decisions very different from
those which they thought proper to adopt, if they
had not taken notice of the practice of conveyancers
as authority.” “The law has been as frequently
decided,” said Lord™ Redesdale, in the same case
“even in the construction of acts of parliament upon
what has been general construction of lawyers, as to
the true intention of those acts of parliament.” ¢ How
are you,”” he afterwards inquires, “ otherwise to un-
derstand the intent of parties in a settlement, which
really and truly is as much,I may say, the view which
the person who prepared it has upon the subject, as
the view of the parties; for the parties to a certain
extent are ignorant of the words that are nsed, unless
so far as they are advised by the persons whom they
consult; and therefore the practice of conveyancers
upon subjects of this description is, I conceive, a most
important consideration; and wherever that has pre-
vailed for a great length of time, withont impeach-

* Smith v. the Earl of Jersey, 2 Brod. & B. 595.
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ment in a court of justice, I take it, it ought to be
considered as a true exposition of the law.”*

When Lord Eldon declared that conveyancef's had
contributed “to settle a great deal of law,” he stated
no more than what is now notoriously trune. We
owe to them also the failure which followed many
rash attempts to tamper with the principles of cur law
of real property, which have proceeded sometimes-
from soi-dissant philosophic jurists, who seek rather
the semblance of perfection than its benefits, and
sometimes from judges, who have allowed their indi-
vidual notions of right and wrong to exercise greater
influence over their judgment thafl legal considerations.
The admirable work of Mr. Fearne is supposed to
have coutributed very materially to procure the re-
versal of the decision of the Court of King’s Bench,
in the well-known case of Perrin v. Blake, which, if it
had been confirmed, would have introduced a mest
dangerous laxity in the construction of wills, To
this instance we may add that of Sir Edward Sugden
(originally a conveyancer) who first directed the at-
tention of the proYessional public to the case of Doe
dem. Putland v. Helder (2 Barn. & Ald. 782).

With all their acknowledged utility, and the impor-
tant influence they have so beneficially exercised, the
conveyancers have no public honors to look forward

* « Whatever other people may say upon the subject, I think
that the practice of conveyancers has settled a great deal of
law. * * * T put this case on the practice of conveyancers; and
after the abuse which 1 have heard, at the bar of the House of
Lords and elsewhere, upon that subject, I am not sorry '0 have
this opportunity of stating my opinion that great weight should

be given to that practice,””—Per Lord Eldon, Howard v. Ducane
Russ. & Furn. 80.
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to. They hever reach the. bench; the great seal is
never the hope of the boldest among them, who would
probably be sufficiently surprised at his good fortune
if a silk gown became the reward of his labors.
The nature of their pursuits, however, render such
honors to them almost valueless, and certainly, do
not render them qualified for their attainment.

Some of the decisions in reference to the law of
real property appear, at first sight, strange enough.
The following are well known:

There is a case (Townley ». Bedwell, 6 Vesey 194)
in which Lord Chancellor Eldon, held that the trust
of real and personal €state by will, for the purpose of
establishing a botanical garden, was void, for a rather
singular reason, as it appears in the report, viz. be-
cause the testator expressed that he trusted it wonld
be a public benefit! The Solicitor-general, Sir
William Grant and Mr. Romilly, compared it to the
case of a gift of a piece of land for the purpose of
erecting monuments of the naval victories of this
country. The Lord Chancellor said, in that case the
heir might pull them down, and in this he might
destroy the garden; but his lordship thought, upon
the expression of the testator that “he trusted it
would be a public benefit, he might venture to declare
it void.”” The reason was, of course, that it was within
the statutes of mortmain. In the case of Isaac w.
Gompertz, cited 7 Ves. 61, Lord Thurlow declared
an annuity given for the supp®rt and maintenance of
the Jewish Synagogue in Magpie Alley to be void, a
highly proper decree. ‘A similar fate was awarded to
a bequest for the dissemination of Baxter’s Call to
the Unconverted, 7 Ves. 52. Swinburne, part iv.
sec. 6, art. 2, mentions a bequest of legacy to a per-
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son, on condmon of his drinking up all the water in the
sea; and’ it was held that, as this condition could
not be performed, it was void.

With the following observations, on the lengthiness
complained of in the productions of the conveyancer,
we shall close this chapter:—

“The length of legal instruments,” says Mr. Butler,
“is often owing to the necessity of providing for a
multiplicity of contingent events, each of which may
happen, and must, therefore, be both fully described
and fully provided for. Of the nature and extent of
this multiplicity, the party himself is seldom aware:
sometimes even his professional adviser does not feel
it, nfitil he begins to frame the necessary clauses. A
gentleman, upon whose will the reminiscent was con-
sulted, had six estates of unequal value, and wished
to settle one on each of his sons and his male issue,
with successive limitations over the other sons, and
their respective male issue, in the ordinary mode of
strict settlement; and with a provision, that in the
event of the death and failure of issue male of any
of the sons, the estate devised to him should shift
from himn and his issue male to the next taker and his
issne male; and, failing these, to the persons claiming
under the other limitation, with a further proviso
that such next taker’s cstate should then shift, in like
manner, to the taker next after him, and the persons
claiming under the other limitations. It was con-
sidered, at first, that this mighi be effected by one
proviso; then, by two; and, then, by six: but upon a
full investigation it was found that it required as many
provisos as there can be combinations of the number
six; now 1 X 2 X, 8 x 4X5 X 6 =720; con-
sequently, to give complete effect to the mtemlou of

You. IL.—21
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the testator, 720 provisos are necessary. By a similar
caleunlation, if a deed, which the reminiscent was in-
structed to prepare, had been executed, the expense
of the necessary stamps would have amounted to
pinety millions, seven hundred and twenty-two
thousand pounds. Ten persons, each of whom was
posssessed of landed property, having engaged in a
mining adventure, a deed of partnership was to be
prepared, which was to contain a stipulation that if
any one or more of the intended partners should
advance money to any other or others of them,
the money lent should be a charge, in the nature of
a mortgage, upon the share or respective shares of
the horrower or respective borrowers, and overrdach
all subsequent charges, and therefore the charges
were to be considered as mortgages actnaily made by
the deed. Thus, in the contemplation of equity,
the estate was actually to be subjected by the deed to
as many possible mortgages as there can be combina-
tions of the number 10. KEach of these possible
mortgages being for an indefinite sum would require
the £25 stamp. Now 25X 2X3X4X 5% 6 X
7 X 8 X 9 X 10=90,720,000.



CHAPTER VII.

MORALITY OF LAW AND LAWYERS.

Mr. Dymond on legal prostitution—Lords Erskine and Brou-
gham, Mr. Coleridge and Dr. Johnson, on the Duties of an
Advocate—Roman Law—a Defence of Advocacy—the Art of
Obtaining a Verdict—the Eloquence of Truth, or Jack Lee
and the Wooden Leg—Lord Brougham’s powers of Animal
Magnetism—Boswell and Johnson on Legal Morality—Dr.
Garth's satire on the Legal Profession—Milton’s Character
of a Lawyer—Wilkes v. Sir F. Norton—what Attorneys are
done with when they die—a Family Chancery Suit—Singu-
lar Trial—Judge Buller—Curiosities of the Law—Singular
Wager—Law of Betting—a man hanged for cutting down
trees-—Anomalous State of the Law of Libei, illustrated by
curious cases.

From a manusgript in the Harleian collection, we
learn that, in Queen Elizabeth’s time, “ it is reported
that there was but one serjeant at the common pleas
bar (called Serjeant Benlowes), &ho was ordered to
plead both for the plaintiff and defendant, for which
he was to take of each party ten groats only, and no
more; and to manifest his impartial dealing to both
parties, he was, therefore, to wear a parti-colored
gown, and to have a black cap on his head, of impe-
rial justice, and under it a white linen coyfe, of inno-
cence.””* This, if we do not greatly mistake. is an

* Within the last twenty years there was only one Barrister
practising at the Ely sessions, and he used to argue both sides.
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instance extreme in degree, but similar in kind to that
custom in which a certain class of writers and think-
ers have deemed the immorality of the legal profes-
sion mainly to consist. “ When a barrister,”” says
Mr. Dymond, “arrives at an assize town on the cir-
cuit, and tacitly publishes that (abating a few and
only a few cases) he is willing to take the brief of any
client; that he is ready to employ his abilities, his in-
genuity, that any given cause is good, or that it is bad;
and when, having gone before a jury, he urges the
side on which he happens to have been employed with
all the earnestness of seeming integrity and truth, and
devotes the faculties God has given him, in promotion
of its success—when we see all this, and remember
that it was the toss of a die whether he should have
done exactly the contrary, I think that no expression
characterises the procedure but that of infellectuul
and moral prostitution.” “I confess I have imbibed
an opinion,”” says Mr. Benjamin D’Israeli, « that it is
the duty a counsel owes his client to edjust him by
all possible means, just or unjust, and even to commit
a crime for his assistance or extrication.”

On the duties of an advocate, great advocates have
spoken out. «If the advocate,” said Erskine, on a
memorable occasion,” “refuses to defend, from what
he may think of the charge or the defence, he assumes
the character of a judge: nay, he assumes it before
the hour of judgment, and in proportion to his rank
and reputation puts the hcavy weight of, perhaps, a
mistaken opinion into the scale against the accused,
in whose favor the benevolent principle of the English
law makes all favorable presumptions, and which

* His defence of Tom Paine.
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commands the very judge to be his counsel.” Ad-
dressing the house of lords in defence of a royal client,
Mr. Brougham said, ¢ I once before took leave to re-
mind your lordships—which was unnecessary, but
there are many whom it may be needful to remind—
that an advocate, by the sacred duty of his connection
with his client, knows, in the discharge of thaf office,
but one person in the world—that client, and no
other. To save that client by all cxpedient means,
to protect that client at all hazards and cost to others,
and, among others, to himself, is the highest and most
unquestioned of his duties; and he must not regard
the alarm, the suffering, the torment, the destruction
which he may bring upon any others; nay,separating
even the duties of a patriot from those of an advocate,
he must go on reckless of the conscquences, if his fate
should unhappily be to involve his country in confu-
sion for his client.”

Mr. Coleridge, whose views in ethical questions
were especially enlarged and liberal, did not altogether
concur in these assertions. ¢ There is,undoubtedly,”
he says, “a limit to the exertions of an advocate for
his clicnt. He has a right—it is his bounden duty—
to do every thing for his client, that his client might
honestly do for himself,* and to do it with all the
effect which any exercise of skill, talent, or knowledge
of his own may be able to produce. But the advo-
cate has no right, nor is it his duty, to do that for his
client, which his client in jforo conscientiz, has no
right to do for himself; as, for a gross example, to
put in evidence a forged deed dr will, knowing it to

* « A lawyer is to do for his client, all that his client might
fairly do for himself if he could.” Dr. Johnson.
21*
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be so forged.”” He further remarks, that «it is of the
utmost importance, in the administration of justice,
that knowledge and intellectual power should be as
far as p ssible equalised between_the crown and the
prisoner, or plaintiff and defendant. Hence especially
arises the necessity for an order of advocates, whose
duty it ought to be to know what the law allows or
disallows; but whose interests should be wholly in-
different as to the persons or characters of their
clients.”” «Sir,”” said Dr. Johnson to Sir William
Forbes, “a lawyer has no business with the justice
or injustice of the cause which he undertakes, unless
his client asks his opinion, and then he is bound to
give it honestly: the justice, or injustice, of the cause
is to be decided by the judge. Consider, sir, what is
the purpose of courts of justice—it is that every man
may have his cause fairly tried by men appointed to
try causes. A lawyer is not to tell what he knows
to be a lie—he is not to produce what he knows to
be a false deed—but he is not to usurp the province
of the jury and of the judge, and determine what
shall be the effect of evidence, what shall be the re-
sult of legal argument. If,”” he soon after observed,
“by a superiority of attention, of knowledge, of skill
and a better method of communication, a lawyer
hath the advantage of his adversary, it is an advan-
tage to which he is entitled. There must always be
some advantage on one side or the other, and it is
better that that advantage should be by talents than
by chance.”

Every advocate by the Roman law, was compelled
to swear that he would under no circumstances
defend a cause which he knew to be unjust, and
that he would desist from prosecuting a claim which
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rested upon evidence that was false. *~ The Scot-
. . -
tish advocate is ordered, by a statute of James I of

Scotland to take the following oath:

“Illud juretur, quod lis sibi justa videtur,
Et si quaretur, verum non inficietur;
Nil promittetur, nec falsa probatio detur,
Ut listardctur, dilatro nulla petetur.”

In Holland, even at the present time, we under-
stand that an advocate who appears in a proceeding
which, in the view of the oourt, is iniquitous, may be
condemned in the costs of the suit. No instance has,
however, occurred for many years, in which the court
has thus enforced its authority in this particular.

From the serjeants’ oath, we may gather what, in
ancient times, the law of Eungland considered to be
the appropriate duty of the advocate; it is as fol-
lows:—¢ That you shmll swear that well and truly
you shall serve the king’s people as one of the ser-
jeants at law, and you shall truly counsel them, that
you shall be retained with, after your cunning, and
yon shall not defer, huart, or delay their caunses,
willing for love of money or covetous of any thing
that may turn to your profit;*and yon shall give
attendance according as God youn help.” By the 3d
Edw. I, stat. 1, Westm. c. 29, it is enacted, that if
any serjeant, counter, or any other, do any manner of
deceit in the king’s court, or counsent unto it, in
deceit of the court, or to beguile the court or the
party, and thereof be attainted, he shall be imprisoned
for a year and a day, and from thenceforth shall not
be heard to plead in that court for any man.

By a previous act (the Statute of Marlebridge,
52 Hen. I1I, c. 11), a fine is imposed for bad plead-
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ing (pro stultiloqutio). In his second Institute (p.
122), Sir Edward Coke expresses his opin'ion that
the client, and not the pleader, paid the fine; but in
his Book of Entries, where he enters more at large
into the subject, he acknowledges, as every one must
see, that, by the intention of the statute, the fine was
payable by the pleader. In the reign of Edward III,
addressing the bar (seplum curiz), Robert de Wil-
loughby, a judge of the King’s Bench, said in the
barbarous language of the times, ¢ I have seen the
time, when if you had pleaded an erroneous plea,
you would have been taken to prison.””* ¢ Littleton
and Corke,” says Coke, “ were entreated to save a
defendant in a real action on this plea—that, by the
greatness of the waters, their client could not pass
for sixteen days. They, holding this to be untrue,
refused to plead it.”

From this it will appear, thgj there is a limit to the
exertionsof the advocate; for we may fairly conclude,
from these enactments, that the law does not hold the
assertion of falsehood included within his duties.
This limitation, however, would not satisfy either
Mr. Dymond or Mr. D’Isracli. That an advocate
should appear in defence or in prosecution of a claim,
he believes to be unjust—that he should endeavor
to persuade the court that the guilty are innocent,
and the innocent are guilty—form, in their opinion,
the true objection to the systein.

The defence of the system is to be found in the
fact, that ¢ works well; that it produces the ends for
which tribunals and advocates exist; that it produces

* ¢ Jeo ay view le temps que si vous assez plead an erroneous
plea, que vous alastes al prison.”
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these cnds with morecertainty and expedltmn than they
could in any other way be attained; and that it tends
to check in a very perceptible manner, that spirit of un-
ceasing litization, of which the acquisitive views of
mankind, is the constant and fruitful source. The advo-
cate stands forward as the representative of his client;
lie tellshis client’s story, and it isknown that he is doing
no more. The same allowance is made for every
thing he says, that would be made were the party
hiwself the pleader: the facts he states are under-
stood to be such as the client would have stated, and
to be stated as he would have done.

Thus the inequalities in tact, in knowledge, and
in experience, which might exist between the
parties to the proceeding, have not the injurious
effects which they would have, did they plead their
own caunse, “Justice,” says Sydney Smith, ¢« is found
experimentally to be the best promoted by the
opposite efforts of practised and ingenious men, pre-
senting to the selection of an impartial judge the best
arguments for the establishment and explanation of
truth, It becomes, then, under such an arrangement,
the decided duty of an advocate to use all the argu-
ments in his power, to defend *the cause he has
adopted, and to leave the effects of those argnments
to the judgment of others.”” If a counsel were to
refusc to appear on behalf of any one, because ke
considered him to be wrong, he would assume the
office of the judge, without possessing the power of
the judze to ascertain the whole truth, and thus an
innocent individual might siffer. «There were
cases brought to Sir Mathew Hale, which, by the
ignorance of the party or their attorney, were so ill
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represented to him, that they seemed to be very bad;
but he, inquiring more narrowly into them, found
they were really very good and just. So after this
he slackened much of his former strictness, of refusing
to meddle on causes upon the ill circumstances that
appeared in them at first.”” Hale was fortunate in
discovering the justice of his client’s cause; often
the advocate is unable to do so until the cause is
fairly before the court. It may also be observed that
it is often doubtful 7n what degree a party is in error—
a fact not to be ascertained until the trial. Thusa
person guilty indeed, but not so guilty as at first ap-
pears, might suffer to an unjust extent through the
mistaken view the advocate might take of his duty.

Looking to society, we unhesitatingly assert it to
be most highly desirable that the advocate should not
be called on to consider whether his client be morally
guilty or no; but that he should be bound to state, as
forcibly as he can, the best arguments he can devise
in his client’s favor, leaving the value of these argu-
ments, as well as the merits of the case, to be decided
by the only individual who has the power of reaching
the truth-—the judge. It must be distinctly under-
stood, that no advecate, in pleading for any one, at-
tempts to prove more than this, that the Jzw does not
declare his client guilty—with moral guilt or inno-
cence he has nothing whatever to do.

Plato, however, did not share in these opinions,
and in his republic would not suffer them to be car-
ried out in practice. Whoever should plead a cause,
knowing it to be unjust, if it be proved he had done
so through a contentious spirit, was to be forbidden
practising again in the courts. Bui if, being a citizen,
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he has done so through a desire of gaining.’ money, he
was to b8 punished with death.*

Laud relates, in his Diary, that one day, standing
near the Prince of Wales, afterwards Charles I, the
prince observed, that if he were compelled by neces-
sity to earn his bread, he would not select the profes-
sion of a lawyer; “For,” said he, « I can neither de-
fend a bad cause, nor yield in a good one.” ¢ Sic in
majoribus succedas et in @ternum faustus,” was the
fervent wish expressed by the unfortunate prelate,
while recording this expression of his master.

Very absurd consequences have sometimes followed
the indifference with which ourlawyers take any side
of a cause, as the following anecdote will show. A
case (King ». Turner, Vice Chancellor’s Court, Jan.
26, 1829) was down on his honor’s paper to be spo-
ken to: Messrs. Horne and Pemberton were heard on
one side: Mr. Sugden, following, concurred in the ar-
gument of his learned friend—«“the law here was
quite clear.”

¥. C. Then Mr. Sugden is with you, Mr. Horne.

Mr. Horne said that the argument of his learned
friend was, to his great surprise, on his side; but his
learned friend happened to be on glie other. This ex-
cited great laughter in the court. Mr. Sugden who,
after consulting with his junior (Mr. Jacob), seemed
not a little disconcerted, said he had mistaken his side.
What he had said, however, was said in all sincerity;

* De Legibus Lib. XI. et Opera. vol. viii, p. 575. Edit.
Bekk. Lond. 1826. The passage is worth extracting which
contains the proposed law. “Av i dowi wegacfar v Ty Nxaiwy
¥yapwy by Tals vav dnacriy Juyalc il Tévavria Tpbmely xal wapa xatply
woAUNKEY TEY ToobTwy § xas Fundiuily, ypalioBe pmive Poukipaveg alrds kanee
Sinlac 7w Ewvdinias xandis,”
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and he never would for any client, be he whom he
may, argue against what he thought a settled rule of
law. As his learned friends had differed on the pre-
sent point, he hoped his honor would decide it with-
out reference to what had fallen from him. The
Vice-Chancellor promised he would do so.

In reference to the means often resorted to by ad-
vocates to obtain a verdict, Mr. Coleridge expresses
opinions, which we find held but rarely out of the
circle of the profession, nor always avowed by those
init. “ As to the mere confounding a witness by
skilful cross-examination,” he says “I own I am not
disposed to be very strict. The whole thing is per-
fectly well understood on all hands, and it is little
more, in general, than a sort of cudgel-playing between
the counsel and the witness, in which—I speak with
submission to you—I think I have scen the witness
have the best of it, as often as his assailant. « If,”” he
adds, “a certain latitnde in examining witnesses is,
as experience seems to have shown, a necessary mean
towards the attainment of the truth of matters of fact,
I have no doubt, as a moralist, in 'saying that such
latitude within the bounds now existing is justifiable.
We must not be righteous overmuch, or wise over-
much; and as an old Father says, ¢in what vein may
there not be a plethora,” when the scripture tells us
that there may, under circumstances, be too much
of virtue and wisdom?”” Perhaps there is nothing
which has reflected so much deserved disgrace on the
profession, and tended in a great degree to lower it
in the estimation of the public, than the unworthy
means which advocates have resorted to for the pur-
pose of obtaining a verdict. Somectimes they have
been foiled in a most Indicrous manner by some un-
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happy contre-temps which has involved ‘them in a
position so strikingly absurd as that in which they
desired to place their victim., Of this we have given
sotne instances in another place. The following anec-
dote ought properly to have been inserted there.

On the Norfolk circuit, the famous Jack Lee was
retained for the plaintiff in an action for breach of
promise of marriage: when the brief was brought
him, he inquired whether the lady for whose injury—
spretzque injuria formae —he was to seck redress was
good-looking. ¢« Very handsome, indeed, sir!’”’ was
the assurance of Helen’s attorney. ¢ Then, sir,” re-
plied Lee, 1 beg you will request her to be in court,
and in a place where she can Le seen” The attor-
ney promised compliance; and the lady, in accor-
dance with Lee’s wishes, took her seat in a conspicu-
ous place. Lee, in addressing the jury, did not fail
to insist with great warmth on the “abominable
cruclty” which had been exercised towards ¢“the
lovely and confiding female’ before them, and did
not sit down until he had succeeded in working up
their feelings to the desired point. The counsel on
the other side, however, speedily broke the spell with
which Lee had enchanted the jury, by observing,
that his learned friend in describing the graces and
beauty of the plaintiff had not mentioned the fact—
that the lady had a wooden leg!  The court was con-
vulsed with laughter, while Lee, who was ignorant
of this circumstauce, looked aghast; and the jury,
ashamed of the influence that mere eloquence had
had upon them, returned a verdict for the defendant.

The effective mauner in which Lord Brougham,
when at the bar, used to terrify juries out of their
verdicts, was most remarkable: it often, however,

Vor. II.—2¢2 -

Al
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failed of success. The most difficult of every species
of advocacy, he was, perhaps, almost the unly man
of his day who could ever boast he had succeeded in
it. It has been related of him, that once, at the Lent
assizes at York, he sat for some time intently looking
at a witness who was giving evidence, and whom he
was to.cross-examine. At last, the poor fellow, after
several efforts to continue his replies, became so
dreadfully alarmed, that he declared that «he could
not say another word, unless that gentleman,” point-
ing at Mr. Brougham, “would take his eyes off
him.”

Addressing the pleader, Bishop Sanderson* says
“’Think not «because thou speakest for thy fee, that
therefore thy tongue is not thine own, but thou must
speak what thy client would have thee speak, be it
true or false; ncither think, because thou hast the
liberty of the court, and, perhaps, the favor of the
judge, that therefore thy tongue is thine own, and
thou mayest speak thy pleasure to the prejudice of
the adversarie’s person or cause. Secek not prepos-
terously to win the name of a good lawyer by
wresting and pervarting good lawes, or the opinion of
the best counsellor, by giving the worst and shrewd-
est counsel. Count it not, as Protagorast did, the
glory of your profession, by subtlity of wit and volu-
bility of tongue, to make the worse the better; but,

* Sermons. Ad Magistratum. Serm. 1II, p. 132, Lond. 1661.

t “Is tamen Protagoras insincerus quidem philosophus,
sed acerrimus sophistarum fuit; pecuniam quippe ingentem
cum a discipulis acciperit annuam, pollicebatur se id docere
quanum verborum industria causa infirmior fieret fortis. Quam
rem Grece ita dicebat: o frw adyer wptive o Aul.
Gellius, Noct. Att, 1ib, v, ch, 43,
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like a good' man, as well as a good orator, tse the
power of ‘thy tongue and wit to shame impudence
and protect innocency, to crush oppressours and
succour the afflicted, to advance justice and equity,
and to help them to right that suffer wrong. Let it be
as a ruled case to thee in all thy pleadings, not to
speak in any cause to wrest judgment.”’ ¢

We have hitherto considered  the morality of advo-
cacy,” in reference o society; some observations on its
effects on the individnal will appear naturally to fol-
low. Quintilian, in his Institutes of Oratory, declares
thatin his opimon, which, he says,is thatofmany moral-
ists of acknowledged authority, the greater number of
actions are moral or immoral, not so mtich, in them-
selves, as in the motives, which actuate men to their
perforinance. Now, as it will be at once admitted,
that the advocate who pleads a bad cause, does so
not from any affection to the crime or the criminal,
but with a belief, however erroneous, that he is dis-
charging a duty which he owes to the community, it
is difficult to see how his moral character could be-
come in any way deteriorated.

“1 asked him,” says Boswell, speaking of Dr.
Johnson, « whether, as a moralis, he did not think
that the practice of the law, in some degree, hurt the
nice feeling of honesty.

Johnson. « Why no, sir, if you act properly. You
are not to deceive your clients with false representa-
tations of your opinion: you are not to tell lies to
a judge.

Boswell. “ But what do yotwrthink of supporting a
cause which you know to be bad?

Johnson. “Sir, you do not know it to be good or
bad till the judge determines it. I have said that
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you are (o state facts fairly; so that your thinking,
or what you call knowing, a cause to be bad, must be
from reasoning, must be from your supposing your
arguments to be weak and inconclusive. DBut, sir,
that is not enough. An argument which does not
convince yourself, may convince the judge to whom
you wge it; and if it does convince him, why, then,
sir, you are wrong, and he is right. It is his busi-
ness to judge: and you are not to be confident in
your own opinion, that a cause is bad, but to say
all you can for your client, and then hear the judge’s
opinion.

Boswell. “But, sir, does not affecting a warmth
when yon have no warmth, and appearing to be
clearly of one opinion, when you are,in reality, of
another opinion, does not such dissimulation impair
one’s honesty? Isthere not some danger that a lawyer
may put on the same mask in common life, in the in-
tercourse with his friends?

Johnson. ¢ Why no, sir. Every body knows you are
paid for affecting warmth for your chent: and it is,
therefore, properly no dissimulation; the moment
you come from the bar you resume your usual beha-
viour. Sir, a man- will no more carry the artifice of
the bar into the common intercourse of society, than
a man who is paid for tumbling upon his hands will
continue to tumble upon his hands, when he should
walk on his feet.”

On this subject Coleridge thought differently. «I
think,”” said Coleridge,* « that, upon the whole, the
advocate is placed in a position unfavorable to his
moral being, and, indeed, to his intellect also, m its

* Table Talk, p. 5--7.
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higher powers. Therefore I would recommend an
advocate’ to devote a part of his leisurc time to some
study of the metaphysics of the mind, or metaphysics
of theology; something, I mean, which shall call forth
all his powers,and centre his wishes in the investiga-
tion of truth alone, without reference to a side to be
supported. No studies give such a power of distin-
guishing as metaphysical; and in their natural and
unperverted tendency they are ennobling and exalt-
ing. Some such studies are wauted to counteract
the operation of legal studies and practice, which
sharpen indeed, but, like a grinding-stone, narrow
while they sharpen.”

With such denunciations against the “advocacy
system,”’ we cannot wouder the profession should with
a certain class, have been in bad odor.

«There is a proverb,” says Nicius Erytheus,
¢that no man departs more from justice in affairs
than a lawyer: no man observes less the regimen of
health than a doctor: no man bears less the remorse
of conscience than a divine.”” It is certainly not an
agreeable thing td be told you are mad, but, when the
lunatic, who charged his keeper with madness, de-
clared that he himself was the only sane man in the
world, he certainly made his accusation much easier
of endurance. So, in like manner, when the lawyer
is accused of despising by his conduct the precepts he
is called on to enforce, and the divine and the phy-
sician are involved in the same censure, the weight of
the censure is undoubtedly lightened. Dr. Garth says
of our barristers, .

¢« For fees to any-form they mould a cause,
The worst has merits, and the best has flaws;
2W2*
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Five guineas make a criminal to day,
And ten, to-morrow, wipe the stain away.””

Some wag has also satirised the consolations of an
outwitted attorney—the tender consolations, the
wound-healing comforts, of large bills of cost—in the
following parody:

¢ Oh, think not your pleadings are really so sly,

And as free from a flaw as they seem to you now,
For believe a demurrer will certainly lie,

The return of to-morrow will quickly show how;
No, all is a waste of impertinent reading,

Which seldowm produces but quibbles and broils,
And the lawyer who thinks he’s the nicest in pleading,

Is the likelicst by far to be caught in its toils.
Bat brother attorney! how happy are we?

May we never meet worse in our pilgrimage here,
Than the flaw a demurrer can gild with a fee,

And the fee that a conscience can carn from a flaw.”

% Some” says Milton, “are allured to the trade of
law, grounding their purposes not on the prudent and
heavy contemplation of justice and equity, which was
never taught,them, bnt on the promising and pleasing
thoughts of litigions terms and fat fees.”’

Of the abstract character of a lawyer, a brilliant but
superficial essayist thus writes—¢ Iis soul is in his
fee—Ihis understanding is on the town  He will not
swear to an untruth to get himself hanged, but he will
assert it roundly by the hour together, to hang other
persons, if he finds it in his retainer.  What a tool in
the hands of a minister is a whole profession habitu-
ally callous to the distinctions of right and wrong, but
perfeetly alive to their own intercsts; with just inge-
nul'y enough to be able to trump up some fib or so-
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phistry for or against any measure, and with just un-
derstanding enough to see no more of the real nature
or consequences of any measure than suits their own
or their employers’ advantage.”

The censure in which the profession has been in-
volved by the ill conduct of some of its members—a
censure propagated with other fooleries by the stage
and circulating libraries, by the compiler of farces and
the scribbler of novels—is now fast disappearing. —
There are, however, some minds from which the ejec-
tion of prejudices is indeed a difficult task. Mr. Aber-
nethy used to say that it was no use physicking some
men; aud most assuredly with some reasoning is as
futile. In the eyes of folly and ignorance the physi-
cian who snatches their frames from discase, or the
lawyer who rescues their property from destruction,
may be viewed equally as rognes; but that those to
whom Providence has not denied common sense
should suppose such are rogues, because some may
be found assuming their names who are nothing but
quacks and petty-foggers, does indced cxcite our as-
tonishment.

The notorious Wilkes was fond of declaring that
the name of a lawyer was but*another name for a
scoundrel. In arriving at this conclusion he was
gnilty of what logicians call imperfect induction; he
deduced a gencral conclusion from scanty particulars.
ITe once wanted to ruin the character of a female
without incurring the risk of legal proceedings on the
part of her family. He advised with Sir Fletcher
Norton on the subject, by wlhom he was recommend-
ed to take the girl into his house nominally as an
upper servant, and. give her double wages, as extra
wages would denote that she was expected to act in
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a capacity other than that of an ordinary servant. If
it be true that Sir Fletcher Norton gave any such ad-
vice, Wilkes would have been justified in despising
him accordingly; but in no way would it justify him
for extending his contempt to the whole profession.

There is more truth than people are apt to suppose
in the naxim—that men are virtuous or vicious, as
they are considered virtuous or vicious. The virtue
of a large proportion of mankind—if mere abstinence
from vice can merit the name of virtlue—arises,
simply, from a respect for public opinion, from a desire
to obtain the regard and gaod-will of those amongst
whom they move: once let them know that they are
viewed with dislike, and you emancipate them from
the chain which held them to virtue. To give a dog
an ill name is onlya step to hangiug him.

We think, therefore, that the currency which has
been given to libellous reflections on the character of
the legal profession has had a tendency to produce
the evils which these reflections reprobate; although
the circulation has in many cases not been more pro-
longed than that of other lies of the day.

13

——— just buoyant on the flood,
Then buried with the puppies in the mud.”

The bad usage which has had no higher end in
view than exciting a laugh, still may have been mis-
chievous and hurtful. The following epigrams, in
reference to the ¢“ Horse” and the “Lamb” which
form the crests of the societies of the Temple, are cer-
tainly more laudable for wit than for good tastc—

‘ As by the Templars’ haunts you go
The horse and lamb display’d,
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In emblematic figures show
The merits of their trade;

¢ That clients may infer from thence,
How just is their profession,
The lamb sets forth their innocence—
The horse their expedition.

¢t Oh, happy Britons! happy isle,
Let foreign nations say,
Where you get justice without guile,
And law without delay.”

257 -

To charge “the law’s delay’” upon the lawyers, is
about as just as it would be to ascribe the rapidity
with which some medicines effect a cure to the wisdom
and honesty of the physicians. To this epigram the

following reply has been written—

¢ Delnded men! their holds forego,
Nor trust such cunning elves;
These artful emblems tend to show
Their clients not themselves.
¢« "Tis all a trick, these all are shams
By which they mean to cheat you,
But have a care!—for yore the lambs;
And they the wolves that eat you.

¢ Nor let the thought of no delay
T'o these their courts misguide you,
"[is you're the showy-horse, and they
The jockeys that will ride you.”

The following anecdote hag been related by Foote,
and will show, althoughin an exaggerated manner, the
absurd prejudices_ which «¢ this moment subsist
against one branch of the profession. But for such
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a prejudice, Foote would never have displayed his wit
in this manner; and we do believe itis a prejudic.
which has not yet followed the belief in ghosis or
the dread of witches. A gentleman in the country,
who had just buried a relation, an attorney, complained
to Foote of the great expenses of a country funera .
“ Why,do you bury attorneys here?” gravely en-
quired Foote. “ Yes, to be surc: how else?” « Ol

we never do that in London.” ¢ No!” evclaimed the
other, much surprised, “why how do yoa manage
then?”” « Why when the patient happens to die, ve
lay him out in a room over night by uimself, lork
the door, throw open the sash, aud in the morning
he is entirely off.” ¢ Indeed,” said the gent'emin
amazed, “ aud pray what becomes of him?’ Wi r,
that we cannot exactly tell, not being acquaint a with
supernatural causes. .All that we Anow of the matte
is, that there is a strong smell of brimstone iu the
room the next morming'”’* Foote had an especial
aversion to attorneys. One of this profession, certain’

not remarkable for the integrity of hLis character,
having a dispute with a bailiff; 1 jought an action
against him, which Foote recommended to be com-
promised. The paities agreed to do it, but differed

* A’ one of the ferries on the Po, on one occasion, every horse
was readuy induced to enter the ferry boat, except one, which
stood obstinately on the bank, and refused to move; at length
a passenger went up to the horse and whispered in his ear, on
which th= refractory beast suffered himself to he led into the
boat. The ferryman begged to know the words which had
brought about the change. The passenger replied, that he
had said to him, * Sicome ’anima de cabtior cato va al casa del
diavolo, cosi va tu sopra questo barca.” ¢ As the soul of a
wicked lawyer that cheats his clients, goes to the house of the
devil, so leap thou into this boat.”
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as to who should be arbitrator, and at length requested
Foote to*act in that capacity. “ Oh! no!” said Foote,
“ might be partiai to one or other of you, but I tell
wveu what, I’ll do better—I’ll recommend a thief, asa
rommon friend to both.

There is no fact better authenticated than that
respactable solicitors, most especially in the eountry,
so far {romn promoting, positively impede, the tide of
litigaticn  We say, most especially in the country,
not as in any way desiring to reflect on the character
of the London solicitors, who are in this respect by
20 means inferior to theil provincial brethren, but
from the circumstance that a litigious spirit is more
prevaizut among the dwellers in fields—the Dandie
Dinmonts, and those of his class—than amongst the
ithabitants of towns  An ind'sposition to sacrifice
whit they hold their rights is common to all man-
kind: but the litigiously-disposed will not yield their
rig't' * because they are their rights. It may be a
barren inheritance for which they struggle, some

{1

little patch of ground
That hath in it no profit but the name.™

The process they know to be cost.ly, but then their

L

spirits with divine ambition puff’d
Make mouths at the invisible event:”

and resolve

¢ Greatly to find quam.el in a straw,
When honor’s at the stake.

Mr. Chitty mentions an anecdcte which illustrates
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this. An attomeyﬁon the marriage of his son, gave
him £500 and handed him over a Chancery sait, with
some common law actions. About two years after-
wards the son asked his father for more business.
“«Why I gave you that capital Chancery suit,”’ re-
plied the father, “and then you have got a great
many new clients; what more can you want? ¢ Yes
sir,”” replied the son, “but I have wound wp the
Chancery suit, and given my client great satisfaction,
and he is in possession of the estate.”” ¢ What, you
improvident fool,” rejoined the father indignautly,
“that suit was in my family for tweunty-five years,
and would have continued so as much longer, if I had
kept it. I shall not encourage such a fellow.”” The
sequel of the story is that the father died a few years
afterwards in comparative poverty while the son con-
tinued to conduct his business honorably and up-
rightly for fifteen years, and has now retired to an
estate which he purchased, and where he resides re-
spected and csteemed by all who know him.

In former times, law-suits were neither less nume-
rous or less prolonged than we find <hem to be in onr
own; and of this we have many cvidences. Indeed
of yore it was a fayorite system pursued by the law-
yers towards those who were in anywise obnoxious
to them, to involve them in heavy law-suits.

From the Faston letters—a curious collection of
letters written in the fourteenth century, and pub-
lished by the late Sir John Fenn—we can discover the
evidences of a most litigious spirit which seemed to
pervade the upper classes of society at that time. Sir
John Falstaff, whose name is familiar to ns, as that of
one of Shakspeare’s happiest and most humorous
characters, but who was in fact a most gallant and
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distinguished warrior, appears fr% this* correspont-
dence to have occupied himself, during the retirement
of his latter years, with bringing and defending ac-
tions. His whole mind, it is easy to see from the tone
of his letters, was turned to legal subjects; and he
appears to have displayed in the Courts, as bold and
undaunted a spirit, as that which marked his military
career.

Amongst the Harleian Collection,* there are to be
found many ballads, satirizing the extortionate habits
of the lawyers of ancient times; but few of them pos-
sess sufficient merit to recompense the trouble of trans-
cription.  One of the most remarkable satires against
our old lawyers, is to be found in that strange allego-
rical poem called ¢ Piers, Ploughman’s Vision,” writ-
ten in the reign of Edward III. supposed to be by
Langland, a secular priest. The following extract
will show the spirit of the work:—

¢ Conscicnce and the kyng into the court wenten
Were hoved there an hundred in hoods of silke,
Scrjauntes biif semede, that serven at the harre,
To plede for penyes and pounds the lawe,
And not for our Lorde’s love unloose their lyppe once!
How might bet metst the mist on Malverne Hilles,
Than get a mom§ of their mouth till money be them shewid.”

In another part of the same work we find the same
sentiments expressed. Piers had obtained a bull of
pardon for certain persons.

* JTarl, MSS. No. 2553. 70 b.

t They. 1 Be measured. § Single word. Pier's Plow-
man’s Vision, Passus Primus. We have taken some liberties
with the spelling and punctuation to render it more intelligible
to the general reader,

. Vor. I1.—23
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¢ Men of lawe had lg@,’* that loth were to plede,
Bote thei pre-manibus were payed for pledyng at tarre,
Ac he that spendeth his speche and speketh for the poure,
That innocent and nudy{ is, and no harm wolde,
And comforteth suche in eny cas, and coveyteth not their
geftes,
And for the love of oure Lorde, lawe for hem declareth,
Shal have grace of God ynow and a great joye after.
Beth yware ye wisemen and witty of the lawe,
For wen ye draweth to the deth and indulgence wolde have,
His pardon is full petit, at his partynge hennes,
That mede of mene men for their motyng taketh,
For hit is simonie to selle, that send is of grace,
That is witt and water, wynd and fuyer, the furthe,
These foure shoulde be fre to alle folke that hit needed.”

It was without doubt for the purpose of checking
the rapacity of the lawyers, who, grossly ignorant
themselves, preyed on the ignorance of the people,
that it was found necessary by the legislature to in-
terfere.

Edward I directed John de Mettingham, then Lord
Chief Justice of the Common Pleas, and the other
judges of that court, to provide dnd ordain certain
attorueys and lawyers, who should be « the most apt
for their learning and skill,”” and « who might do ser-
vice to his court and people.”” Those so chosen were
to follow his court, and transact the aflairs therein,—
The king and his council considered that ¢ sevenscore”
were sufficient for the purpose, but left it to the dis-
cretion of the judges to appoint a greater or less num-
ber, as they might think proper. The different classes
of persons mentioned as thenceforth following the law
as a profession, were stated to be, servientes—narra-

* Least 1 Needy.
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tores —attornati—et apprenticii, %as supposed that”
the apprenticii were students; at an after period they
were practising barristers.

By the 33 Hen. VI, it was recited that there had
formerly been only six or eight attorneys in the
counties of Norfolk and Suffolk altogether, and that
the number had increased to eighty,* the greatest
part of whom incited the people to suits for small
trespasses; for remedy of which it enacted, that there
should be six for Suffolk, six for the county of Nor-
folk, and two for the city of Norwich. Ignorance
also is imputed to this superfluity of attorneys, al-
though Mr. Barrington says the parliament which
enacted this law was itself equally obnoxious to the
charge.

So greatly were the lawyers disliked in former
times, that whenever there was a popular tumult,
they were sure to be singled out as an object of ver-
geance by the rioters. The complaint of Jack Cade
was that of the common folk in his days: “Is not this
a lamentable thing, that of the skin of an innocent
lamb should be ‘made parchment? that parchment
being scribbled o’er should undo a man?”” His first
command, when he entered Longon, was, as Shak-
speare has represented it: “ Now go some and pull
down the inns of court:”” and so effectually did his
followers execute this behest, that they burnt the
Temple with its libraries, and murdered all the stu-
dents and “ practisers”” that they could meet with.
When Wyatt’s rebellion broke out in the first year of

* Tn the course of twenty years, the number of attorneys in an
assize town increased from thirty to sixty, while the number of
causes increased from thirty to forty.
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" Queen Mary’s i‘e%n, and the rebels were marching
upon London, so great was the consternatton of the
lawyers anticipating their fate, should the insurrection
have proved successful, that they are said to have
pleaded in Westminster-hall ¢in harness.”

The charge of immorality which has been advan-
ced against the lawyers, and from which we have
striven to vindicate them, has been brought against
the courts. The law, we are told, does not present to
us a system of right and duties, determined by legisla-
tive authority and enforced by judicial sanctions. By
the law not only arec we not commanded to do what
we ought to do, but even permitted to do what we
ought not to do. Falsehood and deception, it is con-
tended, are positively sanctioned by the law of Eng-
land; and a passage in a well known and justly ad-
mired text book is cited in support of this position,

“ A purchaser,” says Sir Edward Sugden,* “can-
not obtain any relief against a vendor for false affir-
mation of value; it being deemecd the purchaser’s
own folly to credit a nude assertion of that nature.”
As an authority for this, the case of Harvey ». Young,
reported in Yelverton (p. 20,) is given. The dictum
which immediately. follows is one which it might have
been thought required the citation of no case to sup-
port; but the authority of Ekins ». Tresham (1 Leo.
102) is duly given. ¢« Value consists in judgment and
estimation, in which many men differ.”

“Moral writers,”” observes Sir Edward Sugden, in
the commencement of the work {rom which we have
been extracting, “insist that a vendor is bound, in

* 'I'reatise on the Law of Vendors and Purchasers. Introd.
p. 3, Tth edition.
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Joro conscientiz to acquaint a“purchaser with the
defects of the subject of the contract. Arguments of
some force have, however been advanced in favor of
the contrary doctrine, and our law does not coincide
with the strict precept of morality. If the pur-
chaser was, at the time of the contract, ignorant of
defects [in the estate], aud the vendor was aequainted
with them, and did not disclose them to the pur-
chaser, yet if they werc patent and could have been
discovered By a vigilant man, no relief will be granted
against the vendor. 7%e disclosures of even putent
defects may be esteemed « moral duty,but it is what
the civilians term a duty of imperfect obligation.
Vigilantibus, non dormientibus jura subveniunt is
an ancient maxim of our law, and forms an insurmount-
able barrier against the claims of an improvident pur-
chaser.”

According to the same authority, it appears to be
doubtful whether, “if a vendor know that there is a
latent defect in his estate, which the purchasers could
not by any attention whatever, possibly discover, it ig
not clear that ht is not bound to disclose his know-
ledge, although the estate be sold expressly subject to
all its faults.” .

These instances have been brought, and not without
reasons toestablishthe positionthat the law of Iingland,
with whatever wisdom it may be framed, and what-
ever pretensions its professors may advance, in many
and important instances it is at variance with the ac-
knowledged principles of sound morality. There is
little difliculty in advancing charges of this kind
against any system of law, and there is none with
which we are acquainted, that is not obnoxious to
the like; it is a matter of rather greater difficulty to

! R
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effect a redress of the evils charged. Much needless
comparison and ditliculty has arisen in relatidn to the
subject, from the popular misconception of the nature
- of that system which we denominate «equity-law,”
and which is by many well-meaning persons snpposed
to consist in notions of pure abstract justice. They
believe that the duty of the chancellor is to enforce
as between parties the performance of what good
faith and right feeling would dictate; not knowing
that, as we have already shown, this tefm deuotes a
rigorous system of law founded upon precedent, and
recognising principles which it is no more consti u-
tional to violate or depart from, than it is for the
judge, sitting on the bench of a common law court,
to despise or neglect the decisions of his predecessor,
or the express declarations of an act of parliament.
Against our system of pleading it has been fre-
quently objected, that it sanctions and positively
invites the commission of falsehood, thinly disguised
under the plea of fictions generally understood to be
such. The fiction by which the jurisdiction of the
“three superior courts of common law, in Westminster-
hall has been equalised, has been made the subject
of serious complaint> Sham pleas, and the various
counts usually permitted in declarations in former
times, aroused the hostility of those who thought with
Lord Mansfield,* that « the rules of pleading are
Jounded w strong good sense,”” and who, with him,
believed that « by being misunderstood and misap-
plied, they are often made use of as instruments of
chicane.””  Speaking df Sir Mathew Hale, Bishop
Burnet says, ¢« His father was a man of that strict-

* Robinson v. Raley, 1 Burr. 214.
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ness of conscience, that lie gave over the’ practice &f
the law, because he could not understand the reason
of giving color in pleadings, which as he thought
was to tell a lie. And that, with some other things
commonly practised, seemed to him contrary to that
exactness of truth and justice, which became a chris-
tian, so that he withdrew himself from the iunsef court
to live on his estate in the country.” « Color,” says Dr.
Cowell « signifies, in legal acceptation, a pro table plea
but, in truth, false; and hath this end, to draw the trial
of the cause from the jury to the judges.”” He gives
the following instance:

“In an action of trespass for taking away the
piaintill’s beasts, the defendant saith, that before the
plaintff had any thing in them he himself was pos-
sessed of them as of his proper gouds, and delivered
them to A to deliver to him again when he and A
gave them to the plaintiff; and the plaintff supposing
the property to be in A at the time of the gift, took
them from the plaintiff, whereupon the plaintiff brings
an action: that,”” adds Dr. Cowell, “is a good color
and a good plea.””

In the year 1730, very serious cfforts were made to
remedy the grievances to which the defects of “law
and lawyers” had subjected his Majesty’s faithful
subjects. ‘Throughout the different Ridings of York-
shire large meetings were held, in which petitions to
parliarnent were adopted, delaring the evils, and in-
treating a remedy. The petition of “the justices of
peace, gentlemen, and grand juries of the West
Riding of the county of Yorky’ cowplained  that it
most frequently happeuned that none of the grand jury-
men, serving at the quarter sessions understood Latin,
yet were obliged to make their presentments or indict-
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_hents upon o6ath in that language: That when the
proceedings of justices of peace were removed by
certiorari, the returns were to be made in a character
and language unknown to any but the learned in the
law, which puts justices to great expense in feeing
counsel to draw the same: That special pleadings are
found 40 be not only expensive, intricate, and dila-
tory, but highly prejudicial to the property of the
subject; since many persons have, merely by the
strict rules of pleading and uncertainty thereof, lost
their estates: 'That by some mismanagement in the
execution of a late good and profitable law, the num-
ber of attorneys continued to be excessive, and men
of known infamous character had been lately admit-
ted in the courts to practise in that profession.”” This,
with other petitions of a similar nature was referred
to a committee of whom Sir George Saville was chair-
man; and who reported to the house their opinions
(inter alia) that, in the words of the petitions, « spe-
cial pleadings are very expensive, intricate, and dila-
tory, and highly prejudicial to the happiness of the
subject.” By the 4th Geo. I, c. 26, which passed in
consequence of the recommendation of this commit-
tee, nothing was done towards remedying the evil
complained of except requiring that law proceedings
should be prepared in the vernacular tongue, and that
the practice of writing them in a peculiar (commonly
called court) hand should be altogether abolished.

Much censure has been cast on the profession for
the manner in which they have discharged the duties
that have devolved on them as counsel for the priso-
ners arraigned at the bar of criminal justice. Avail-
ing themselves of mere technical inaccuracies in the
indictment, they secure for the guilty an escape from
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the punishment to which their offénces retidered theiff«
so justly’ obnoxions. There are many instances of
this nature which frequently occurring will readily
suggest themselves to the minds of our readers. The
following case not only illustrates the point, but is ex-
ccedingly remarkable and interesting and well de-
serves perusal in itself: *

In 1803, Mr. Swainston the cashier of the Bank,
called upon Mr. Bish the stock-broker, and requested
him to purchase £50,000 in the three per cent. con-
sols for him, «for the opening” as it is called. Mr.
Bish, considering ihis speculation a little too hazardous,
without some secarity against the fluctuation of the
market, declined entering into it unless sceurity was
deposited with him to the amount of six per cent.—
To this, Swainston acceded, and afterwards brought to
him three exchequer bills. When Mr. Bish saw these
bills he instantly remembered that they had been sold
to the Bank, and being well aware that exchequer
bills bonght by the Bank are never circulated again,
immediately suspected that something was wrong,
and without hinlting his surmises to Mr. Swawston,
forthwith acquainted the governors and directors, with
the facts. This led to inquiry. «

In the presence of a director and an officer of the
Bank, Swainston declared that an exchequer bill
bought by the Bank, could not by any possibility get
again into circulation, and when he was asked whe-
ther he had any concern in a transaction, respecting
exchequer bills with Mr. Bish, replied, that he had
purchased some stock for a friend through Mr. Bish,
with whom he had deposited some exchequer bills as
seeunty.  When asked to mention lus friend’s name,
Le, at first, declined, but, on being pressed, named a
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s»gentleman in a banking house at the west-end. He
said that these bills could not be Bank Exchequer bills,
and once or twice looked into the ¢ bought book” in
which all similar bills are registered, and declared they
were not entered there.  When he had left the room,
a director examined the book and found the very bills
properly entered. Upon this, the bank immediately
instituted a prosecution against the prisoner.

After Mr: Garrow, 1\.ho appeared for the Bank,
had concluded his address, in which he detailed these
circumstances, Mr. Erskine rose and took an excep-
tion to the indictment. In every count the prisoner
was charged with secreting and embezzling exche-
‘quer bills. Unless, therefore, the pieces of paper
which the prisoner had taken, could be proved to be
exchequer bills, the indictment must be quashed It
was quite clear, argued the counsel, that the Lords of
the Treasury have no authority to issue exchequer
bills, except under act of parliament. Under an act
passed in 1799, power was given to them to issue ex-
chequer bills to a certain amount, “in like manner
and form and under and subject to the like rules and
directions as and in a certain act were given,”” with a
proviso that every exchequer issued under the autho-
rity of that act should be signed by the auditor of the
exchequer or some person in his place duly autho-
rised to sign the same by the Lords of the Treasury.—
Now the bills in question were signed by a Mr. Jen-
nings, who, in the year 1799, was duly authorised,
conformably with the provisions of the act, to sign
the exchequer bills. But this authority extended no
farther than the limitation of the act of 1799: and no
authority had been given to him to sign those of the
two last issues. The bills, however, that were thus
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irregularly signed, were not consequently*void, for anmwv
act had been passed expressly to declare them legal,
but, in, that act, there was a clause, providing that it
should not extend to the case of any prisoner now
charged with any crime. The Lord Chief Baron
ruled the objection fatal, and directed the jury to ac-
quit the prisoner. .

The attachment to inere technicalities which has
been always mentioned as detracting so much from
the title of the legal character to respect has had a
very great tendency to preserve to the law a unifor-
mity and certainty, without which it would have been
2 science, merely in name.

Judge Buller, so eminent for his skill in special
pleading, Lad a great respect for mere forms, often of
no value. Ile once expressed his apprehensions that
an indictment laying the property m James Hamilton,
commonly called Earl of Clanbrassil, was bad, as
IHamilton was earl by right, and not by courtesy.
‘The other judges, however, considered the objection-
able words as merely words of surplusage, not vitiat-
ing the indictmertt.

In the case of Marsham v. Buller, (2 Roll Rep. 21)
which was an action of trespass, the jury found for
the plaintiff, and gave a half-a-farthing damages.—
Richardson in arrest of judgment, said that the damage
which a jury give ought to be valued, and there was
no such coin as half-a-farthing. Doddrige J. said to
Richardson, “your purse is full; but if you were at
Oxford, you would get a draught of beer for half-a-
farthing.”” Houghton J. said, you may have fier:
Sfacius (execution against his moveables) and levy half
a farthing by an egg. So the plaintiff had judgment.

The reports of cases which wagers have formed the
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ubject, afford some amusing instances of “the Curi-

" osities of Law.”” For most of these cases we are in-
debted to a very interesting lecture on the subject,
delivered by the late Mr. Dodd, at the Law Institu-
tion.

In Andrews ». Herne (1 Lev. 33) the court of
King’s Bench tried a wager of £20 to 1, that
Charles Stnart would not be king of England in
twelve months, he being then in exile, and it being
six months before the restoration, 1t was decided that
the bet was good, for though Charles was king when
it was made, he was out of possession.

In 1771, a Mr. Pigot bet a Mr. Codrington 500
guineas, that his father would survive Mr. Codring-
tou’s father—Sir William, the father of Codrington
was then a little turned fifty while Mr Pigot’s
father was upwards of seventy. An arrangement
was afterwards made, by which the earl of March
agreed to stand in Pigot’s place, and reciprocal pro-
mises were accordingly given between the carl and
Pigot. It turned out that at the moment of making
the bet, Pigot’s father was actually dead. The ques-
tion for the consideration of the court was, whether
Mr. Pigot’s ignoranre of his father’s death absolved
him frown the wager. The court seewed to have treated
it like the case of the policy of a ship, containing
the words, “ lost or not lost,”” that is, as if the words
¢ dead or not dead®’ had been inserted in the bet, and
held that Mr. Pigot had lost the wager. The gross
indecency of the bet seems never to have occurred to
their lordships. “

Of bets that injuriously affect third persons, it has
been decided uo actions will lie.  Upon this principle,
-Sir Vicary Gibbs, when chief justice of the court of
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common pleas, refased to entertain an #ction updm
a bet whether the celcbrated Johanna Southcote
was enceinte or not. During the long warsin the
reign of Queen Anne, wagers upon their*conse-
quences became so numerous, that the 7 Ann, c. 18,
was passed for the express purpose of declaring them
illegal. Some cases of a similar character to those
quoted will be found in Mr. Dodd’s lecture.

Most undoubtedly the charge of immorality so
often and readily advanced against the law, was just
in a great measure in reference to the criminal law,
as it existed in the days before the besom of reform
had swept the floor of Westminster Hall.

The case of William Potter, who, in the assizes for
Essex, in 1814, was capitally convicted of the offence
of cutting down trees, is an illustration of this re-
mark. According to the evidence of the committing
- magistrate, given before a selecct committee in the
house of commons on criminal laws, in 1819, Potter
was a very bad character, and owed a spite against a
miller in the neighborhood, who had him com-
mitted for snarifig hares. The miller had planted
an orchard of young trees, of which he had taken
especial care: upon getting up one morning he found
all his trees cut down. Ide went to a neighboring
magistrate and complained, stating his suspicions of
Potter. The magistrate issued his warrant, and had
Potter brought before him, and, upon comparing his
shoe with the footsteps in the orchard, committed
him to prison. The offence was proved against him,
and indeed, before the trial, he confessed it—he was
convicted, and received sentence of death, in spite of
a petition for mercy signed by the clergyman, the
committing magistrate, and several of the inhabitants

Vo II.—24
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ﬁi)f the parish. This was the only execution with

“ which we are acquainted in pursuance of this law.
This man was puuished, not for the offence which he
committed, but for his general bad character.

Mr."Wilberforce stated in the House of Comimons,
that had Mr. Pit’s life been spared, it was his in-
tention *o have, atyan early period, prepared a digest
of the whole criminal law.

The following ludicrous, but well known cases are
worth citation, illustrating in some degree the morality
of the law:—

A the attorney of B, brought an action against C
for saying to B, your attorney is a bribing knave, and
hath taken twenty pounds of you to cozen me. Judge
Waurburton held the words not actionable, for an
attorney cannot take a bribe of his own client; but
Hobart said he might, when the reward exceed
measure, aud the eud against justice, as 1o raze ag
record, &e. And Hobart says, after he had spoken,
Justice Warburton began to stagger in his opmion, so
the plaintiff had judgment. Hob. 8, 9; and 1 Roll. 53.

Onc Howel Gwin was convicted of forging a deed,
by putting a dead man’s hand to it, and condemned
to £100 fine, and to staud in the pillory two hours
before the hall door.

Memorandum, he cut off a dead man’s hand, and
put a paper and a seal into it, and so signed, sealed,
and delivered the deed with the dead hand, and
swore that he saw the deed sealed and delivered.
Style’s Rep. 362.

A man and his wife had lived a long time together
and the man hLaving at length spent his substance,
and living in great necessity, said to his wife, that he
was now wearv of his life and that he would kill
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himself: the wife said that she would die with hirsj
whercupon he prayed her that she would go and buy .
some rats-hane, and they would drink it together; '
which she accordingly did, and she put it in to drink.
and they both drank it off: the husband died; but
the woman took salad oil which made her vomit, and
she recovered. Query, if muader in the wife.
Moor. 754, ‘ .

A says to B, one of us is perjured. B says to A,
itisnot . And A saysI am sure it is notI. B
shall have an action for these words, for the sub-
sequent words show apparently that he intends him.
Coe v. Chambers, 1 Roll. 75.

Justice Twisden said, he remembered a shoemaker
brought an action against one, for saying he was a
cobler; and though a cobler be a trade of itself, yet
it was held the action lay in Chief Justice Glyn’s
time. Mod. Rep. fol. 19.

Libel for calling a man a knave: prohibition lies,
because in the time of Henry VI, knave was a good
addition. Week’s case, Latch, 156; 1 Siderf, 149,

One said of a Justice of the peace, He is a logger-
headed, a sloneh headed, and a bursen-bellied hound.
This is no cause of indictment hefore justices of the
peace in their sessious, partly for want of jurisdicticn,
and partly because the words are not actionable.
This was assigned for error after judgment. 1
Keb. 629.

The incquality of the law is something illustrated
by the following decisions.

If a man say of a counsellor of law, ¢« Thou art a
daffa-down dilly, an action lies” (1 Vin. Ab. 465).
« He hath no more law than Mr. C’s bull.” These
words spoken of an attorney, the court inclined to



W MOBALITY OF $AW AND BAWYERS.
%:nk that -they were actionable, though it had not
been pleaded that € had &' bull. (1 Sid. 3e7, fol. 8,
Pasch. 8, Car. 11.) The chief justice was of opinion
that if C had not a bull, the scandal was greater: and
the court held that to say of a lawyer, «“ e hath no
more law than a goose,” is also actioriable. There is
a query added, whegher saying  He hath no more law,
than the man in the moon;’’ the law doubtlessly con-
templating the possibility of there bdeing a man in
the moon and he a sound lawyer. To say to a man
“You enchanted my buill” (Sid. 424); to say “ thou
art a witch,” or “that such a person bewitched my
husband to death,” is clearly actionable. (Cro. Eliz.
312.) On the other hand, you may say if you please of
another, ¢ That he is a great rogue, and deserves to
be hanged as well as G, who was hanged at New-
gate;”” because this is a mere expression of opinion,
and perhaps you might think that G did not deserve
hanging. (T. Jones, 157.) You may say that you
know ¢ Mr. Smith struck his cook on the head with
a cleaver, and cleaved her head; that one leg lay on
one side, and one on the other,” because it is only to
be inferred that thereby Mr. Smith’s cook died, and
this in the reported case is not stated. (Cro. Jac. 81.)
A fortiori, you might say, « Mr. Smith threw his
wife into the river, and she never came up again,” or
“ Mr. Smith cut off Jack Style’s head, and walked
with it into Leicester town;’” for this is all inference.
The cequality in considering persons for which our
law has been so much bepraised, did not attach to it
in early times. ¢ Some trespasses,”’ says Britton,
““do descrve a greater punishment than others, as tres-
passes commiitted in a time of peace ugainst knights
or other honorable personages by Ribauds or such
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vile-like persons in which case our pl('asure H, that ij'
a Ribaud be attainted, at the suit of any knight, of
having feloniously struck him without any provoca-
tion from the knight, the Ribaud shall lose the hand
with which he offecnded.” The Ribauds here spoken
of were sturdy beggars.* The House of Commons at
sundry times have considered that the propérty and
persous of its members are to be tendered wiore clearly
than those of others of her Majesty’s subjects. They
canie on one occasion to the following resolution:—

Resolved, That it is the opinion of this committee
that Sir Richard Pertot, having entered into possession
of a cellar in the occupation of a teuant of Charles
Fitzroy Scudamore, Isq. a member of this house, is
thercby guilty of a breach of the privilege of this
house.””  The house thercupon ordered, « That the
said Sir Richard Perrot be for his said breach of pri-
vilege taken ‘into custody of the serjeant atarms at-
tending this house.”’t

The English law, it is usually said, is a law of mer-
cy, affording every favorable preswmption to the
criminal, and preferring to suffer the cscape of the’
cuilty. than to inenr the possibility of subjecting the
innocent to punishment. Against the propiiety, against,
even, the wisdom of these principles, we are vot going
to contend, but it has always appeared to us, that
the use that has been made of them, aud the extent to
which they have been pnshed, in practice, have wili-
tated somewhat against the objects for which laws

°
* Cotton.- Abridgment of the Records, p. 200, No. 52. 3 Inst.
111. Britton, Franklin. p. 167.

t Comm. Journ. 16 March, 1670.
24
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&and judges and lawyers exist—the due admmtstranon
» of justice,

Mr. Cottu, in comparing the English and French
jurisprudence, expresses his admiration of the maxim
« that no one is bound to criminate himself,”” and ap-
proves of the practice of our courts in not subjecting
the accused to examination. But we are free to con-
fess, that it seems to us something more than doubt-
ful how far our procedure in that respect is worthy
the commendation it has received. “ When,” as is ob-
served by the Quarterly Reviewer,* you have accumu-
lated sufficient evidence of guilt to imprison a citizen,
you are, surely, by every principle of common justice,
required to hear what he can plead in his defence.
That his defence may lead to his conviction is tme,butw
surely so it ought if he be guilty; no man speaks
falsely against hlmself and no one but the individual
can traly relate all the circumstances which justice
has a right to know, or at least a right to inquire into.
In no case can it be supposed that the prisoner is to
be forced to answer. * * * Prisoners if they were
all guilty and all prudent, would soon ‘learn the advan-
tage ot holding their tongues: but if the innoceut or
the indiscret choose to speak, what principle of jus-
tice or equity forbids us to examine them?”’* It hap-
pens and not unfrequently, that at the commission of
a crime, none is present but the individual by whom
the crime was committed. Unless, therefore, it be
lawful to inquire of him where he was ona particular
day, the ends of justice might be defeated. Surely if
it be held consistent with mercy and equity {o comnmit
to prison any person whose character had previously

* Quart. Rev. vol. xxit, p. 243.
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been without reproach, merely upon susplclon that he
had violated the law, it cannot be held less merciful or
less equitable to subject that person to interrogatories
the aim and effect of which is to attain the purposes of
that law. Our judges, from motives of humanity,
have uniformly exhibited a disposition to digcourage
the prisoner from saying anything that would crimi-
nate himself. Mr. Phillips, in his ¢« State Trials,”
observes, that a contrary system would not only ine-
vitably lead to the detection of guilt, but would also
serve to confound the innocent with the guilty. A
question from a judge might embarrass and coufuse
the prisoner, however great his innocence, or under
‘he effect of terror which his situation would naturally
inspire; he might possibly equivocate, misrcpresent,
or even remain entirely silent. This would not un-
naturally, be ascribed to the consciousness of guilt. It
is believed that this statement is greatly exaggerated.
Cases might arise and cases have arisen, in which
what has really arisen from innocence alarmed, has
been ascribed to {he consciousness of guilt. But, ex-
cept in rare instances, seldom have those, who have
been in the habit of attending our counrts of justice,
been deceived in this particular. The workings
of a guilty conscience betray themselves by signs and
tokens not to be mistaken by those familiar with such
scenes. It is not by the faltering voice and hesitating
accents, the changing color and palsied hand, that
the criminal can be distinguished from the guiltless,
Innocence has not always a bold front,and crime may
sometimes .assume that rigid and obdurate carriage
which may be mistaken for innocence. Guilt mani-
fests itself of course variously according to-the circum-
stances of the case and the condition of the individual;
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. . . *
and perhaps there was never an individual who was’
ever subjected to the ordeal of a court of justice who
has made any voluutary statements whatever, whose
guilt or innoceuce, that is moral guilt or innocence,
was not securely predicated from those statements,
apart from the evidence by which his fate was ultimate-
ly decided. In establishing any institution or framing
any system, regard should uniformly be had to the
character (if the term may be allowed) of the machi-
nery by which 1t is intended to be carried out. Now,
looking to the wise and merciful spirit in which our
criminal jurisprudence has been administered—a
spirit in remairkable countrast to the strict letter of the
law, we may, we trust, without the slightest fear of’
abuse, entrust to our judges the discretionary power
of examining the prisoner or not as they should think
fi. Perhaps it would be as well, seeing the matter
requires some caution to adopt M. Dunont’s sugges-
tion and confine the occasions upon which the priso-
ner should be examined to those in which the evi-
dence, without his testimony wonld be defective.® It
is also worthy of remark, that the practice of not ex-
amining the prisoner is confined to England, and has
arisen there only since the Revolution.

Another part of the same system, springing from
the same principle, is ludicrously absurd, if indeed it
deserves not severer censure.  If a prisoner, even,one
against whom the evidence is so clear, that chance of
escape he has none; weighed down with remorse for
the crime that he has committed —desirous in nowise

* Mr. Bentham, whose principles can scarccly be charged
with inhumanity, has always regarded our present custom as
the result of prejudiced and misguided feelings of pity.
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to escape the arm of that justice which hé has offegd-"
ed—willing to make all the atonement iu his power,
places upon the record an admission of his guilt; the
judge and the jury, charged as they are with the de-
tection of offences, and the punishment of offenders,
combine their voices with one accord to induce the
unhappy culprit, against his conscience, td"withdraw
his plea, and, by the assertion of a positive untruth to
avail himself of some technical informality in the in-
dictment or perhaps merely to undergo the mockery
of a trial.

Hayton, in his history of the Tartays, observed of
that people “ that, although in other respects they are
most notorious liars, yet in two things, they strictly
bserve the truth: first, no man amongst them even
arrogates to himself the glory of an exploit which he
hath not performed; and secondly, whoever has com-
mitted a crime though such as he knows will cost
him his life when he is examined by his lord, he will
never conceal the matter.”

To tell a lie to a judge, was, in former times held,
of itself, a capital’ offence. There is, in our custom,
something strangely revolting and indeed opposed to
right reason as well as sound mosality. 'Lhere have
been, however, for many years afloat on that wild
flood, “the still vexed Bermothes.” public opinion,
strange notions with regard to criminal law which if
once adopted into gyir jurisprudence, if once brought
into practical operation, would prove, if proof were
necded, how little or at least to how little purpose,
pohtncal philosophy is cultivated in this country. As
it is, intelligent foreigners have becn greatly struck by
the strange anomaly which our criminal law and pro-
cedure present. An anomaly still more striking and
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yémarkable'it was a short tihe-ago. What could they
- think of a law the most rigorous in its provisions and
" the most lax in its admiinistration; affixing the seve-
rest penalty to every offence, yet with that penalty
rarely inforced and the intentions of the legislature
repeatedly defeated. And his astonishment would
not diminish at all, when in looking more closely, he
observed the means by which this strange contradic-
tion was accomplished. The injured, not prosecuting—
juties, acquitting in the face of the clearest evidence,
and jndges,* sworn to administer the law, sceking
with anxious geyes for every flaw aud inaccuracy,
which might shelter those of whose guilt it is impos-
sible that they could entertain a moment’s doubt.—
This arose from the undue severity of the law; and
it has taught legislators a lesson, by which it is likely
that they will profit, that, in affixing to any offence
@ penalty they must have respect to public opinion,
being careful, not only to award no penalty which
they consider as too severe, but being careful, also, to
award no penalty which that great mass, the public,
of which prosecutors, witnesses, the jurymen aud
judges are integral parts, do not consider as appropri-
ate. This is necessary in short in order to secure that
the guilty may receive some punishment at all, but

* Ts there not something absurd in the maxim that the judge
should be the prisoner’s counse? Shoujdathe judge sit there for
any other purpose than that of instructing the jury in the law of
the case and of acquaintinyg them with the effect and substance
of evidence? Tt certainly is desirable that if any counsel sit
upon the bench it should be the counsel for the prisoner; but far
better than this would it be, that no counsel should sit there at
all. The mind of the judge should be, which if the maxim
stated were fully carried out, it could not be, wholly unbiassed.
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really the matter assuines a very serious character -
when we consider how necessarily incompetent to
judge in questions of this kind, zke public must be,
seeing That these are questions, on which, those, whose
intellects are of the highest order and whose informa-
tion is the most extended as well as the most accurate,
are greatly divided. Unless you mean that there are
some crimes which are not to be efficiently repressed,
it is absurd to say as the public do, that the severity
of a punishment is to be proportioned to the immora-
lity of the crime, We have dwelt, however, too long
on this subject.

We may, however, in dismissing it, express, with
many others, our regret that a change has not been
effected in the manner in which oaths are adniinis-
tered in our courts of justice. There can be nothing
more unseeinly, nothing more irreverent than the sys-
tem at present pursued: 1t coutrasts very remarkably
with the way in which this ceremony is perfornied in
the eriminal conrts in Seotland.  There, the adminis-
tration of an oath is estcemed so important, as well
as so solemu, an *act. that it is iutimated to no one,
but the judge presiding: and those who have attended
these courts can bear us out in the assertion, that it
is always administered with becoming reverence and
gravity. We would also avail ourselves of this op-
portunity of recording how heartily we concur with
those persons avho Jave, of late, been striving to ve-
duce the number of occasions on which the law re-
quires an oath to be taken. It is to be apprehended
that the present system has promoted perjury, and
could be abandoned without danger. Mr. Pemberton,
in a speech he delivered last session in the House of
Commons, told a story of a boy who was put iuto an
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ttorney’s office as clerk, and who, on being asked by
one of his friends, how he got on, « Oh,”” he replied,
¢ surprisingly; I already swear to service, and I shall
swear to merits, next term.”” The anecdote®xcited
much amusement: it might have caused a sensation
of another character.

It is, in a great measure, things of this kind which
has induced that low estimate of “the morality of
Law and Lawyers,”” which we have been considering.
But we caunot help thinking that it was scarcely fair
that in the public mind ene branch of the profession
should be so heavily judged, and still more, knowing
the truth of the case that the highest branch should
have, in obedience only to a vulgar prejudice, lent
some currency to the scandal.

It is true that the estimation in which the solicitors
were held by the bar in former times was very ditfer-
ent to what it is at present. Yet even now we are
pained by sceing the ancient prejudice, which should
never have survived its cause, still operating in the
minds of men worthy of better things. We remem-
ber, not long ago, in the court of chancery, a ¢/en at-
torney-general, displaying it to an extent which at
once disgusted and.surprised every one present. He
was making some assertion, which the solicitor on the
other side evidently believed unsupported by facts—
this conviction he expressed to his counsel in a low
whisper—so low that the writer gvho was nearer him
than the attorney-general, conld not catch a word of
what passed—but ¢« Mr. Attorney,” evidently con-
scious that his 7use was detected, turned round to the
offending solicitor and exclaimed with a voice of
thunder and an action peculiarly Demosthenic, « Sir,
I desire that whenever 7 am speaking, you and every
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other attorney in zhis court (surveying the terriﬁ'r,

row befote him) will not venture to interrupt me.”

Sir William Garrow had a peculiar dislike to attor- *
neys—'He hated them to a degree that made him be-
have to them with positive ferocity. Sir Vicary Gibbs
concurrcd in this aversion. Indeed, “ Vinegar” is
said to have punished one of the tribe by boxing his
ears in open court. This was of course when he was
at the bar. Thelittle mean dirty tricks of which some
of the class have been guilty, entitle such persons to
he despised and shunned.@Mr. Chitty relates an an-
ccdote of a young attorney who had been carrying on
a correspondence with a young lady, in which he had
always, as he thought, expressed himself with the
greatest caution. Fiuding, however, that he did not
perform what he had led the lady to believe that he
wonld, she brought an action for breach of promise of
marriage against him. When his letters were pro-
duced on the trial, it appeared that he had always
concluded—«“this without prejudice, rom your’s
faithfully, C. D.””  The judge facetiously left it to the
jury to determive whether these concluding words,
being {from an attorney, did not mean that he did not
intend any prejudice to the ladyy and the jury found
accordingly.

Tt is very far from our intention in expressing our
belief that, as a number, a more right-minded, honor-
able, and useful body does not exist, than the solici-
tors of England, to deny, that amongst them there are
not to be found some worthy of being characterised
in very different terms. We do wonder that the
Law Journals, and there are several now existing
which are carried on in a right spirit and with fearless
and independent tone which is highly commendable,

Vor. IL—25° .
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- Wiwe tfot turned their attention to the subject. A few
timefy exposures would do great good.

*  Perhaps there are few men that have seen much

" practicé, who have not learnt that for one petty-fog-
ging attorney who has seduced unwary and ignoraut
clients into litigation, there have been a dozen ignorant
bull-headed revengeful people who have sought the
law as a means of vengeance or aggrandisement and
have never blamed the lawyer but when they lost
their cause. Boz has told a story of a man who was
ruined by having a legadfleft him; there have been
more instances of men’s having been ruined by having
won a law suit. Roger North relates an anecdote of
a Mr. Stutvile who had exposed himself to the ven-
geance of an individual named Robinson, whose do-
mestic happiness he had destroyed. In order to re-
pair the iujary he had done he gave Robinson a bond
for £1500. The bond was prepared by a scrivener,
who accidently omitted in the conditionary part, the
words “clse to remain in full force.””  After the seal-
ing, the omission was discovered, and Robinson, in a
terrible passion, posted off to the scrivener. ¢ Here
is a condition,” said he, “ to make the bond void, but
none to make it good.” The scrivener told him that
the mistake was not to be remedied, but, at last, was
forced to insert the proper words, of which fact he
apprised Statvile. North, who*was Stutvile’s coun-
sel, apprehending that Robiuson would not proceed
on the bond until the scrivener’s death, preferred an
information against Robinson for forgery who dread-
ing the conviction, gave up the bond. « But this un-
expected success,”” says Roger North, ¢ made such an
impression on Stutvile’s wild brains, that he thought
there could bhe no law suit desperate; and from that
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time he never did any man jugtice, butruined *hlmsﬂf

by pervesse law suits, and at last died in gaol. Perhaps

had he paid the £1500, his punishment had &en 2
less.”

It has been in a great measure the honorary cha-
racter which attaches to the bar, which has obtained it
so high a degree of estimation. On this subject Mr.
Coleridge has used the following language: «1I would
be sorry,” says lie, ¢ 10 see the honorary character of
the fees of barristers and physicians done away with.
Though it seems to be a shudowy distinetion, yet [
believe it to be beueficial in effect. It coutributes to
preserve the idea of profession, of a class which be-
longs to the public; in the employment and remune-
ration of which no law interferes, but the citizeu acts
as he likes foro conscientie.”

Lawyers are, it is notorious, a class least anxious of
any “to go to law.” Their antipathy to appearing
before a court in any other shape thaun that of represen-
tatives of other individuals, results, as we may fairly
suppose, [rom the intimate knowledge they possess of
“what a law sdit is.”> It has been related of Mr.
Marryatt, the eminent king’s counsel, that some time
after he had retired from practice, being present at a
conversation, in which some remarked on “the glo-
rious uncertainty of the law,”” he observed with great
animation, “If any man were to claim the coat upon
my back, and threaten my refusal with a law snit, he
should certainly have it; lest in defending my coat, I
should find that I wasdeprived of my waistcoat also.”
Dunning is known to have dreaded, above all things,
becoming involved in litigation.  One day, on return-
ing 1o his house near town, he was met in the front
garden by the gardener, full of complaints of sowe
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,«‘“kowdaciouaf fellow,” whom he had found trespass-
ing in one of the neighboring fields. « Well, and
what did you say to him?” inquired Dunning. ¢ Oh!
sir, I told him if I found him there again, you would
be sure to prosecute him.”” “You may prosecute
him yourself, John, if you like; but I tell you what,
he may walk about my fields till he is tired, before I
will prosecute him!”’

The lawyers, we presume, hold the doctrine “ me-
glio ¢ megro accordo, che grassa sentenza.”* How
fortunate for them that every body else does not think
80 too!

If we may believe an old writer, the lawyers of
ancient times were more conspicuous for attention to
their clients’ interests, than for the amiability of their
demeanor at home. Speaking of a great lawyer of
his day, Sibs observes, “ For his conversation in his
family, hee was very milde and gentle at all times:
not as some, who being sweetened with a fee, are
wonderfull milde and calme to their clients, but are
lions in their owne houses.”’t The writer would
hardly have dwelt on such a point iy’ the character of
lawyers had not been so. The wealth and eminence
of the lawyers and. the doctors was probably, how-
ever, causes of the dislike which, in former times, was
borne towards them. There is an old apothegm
which says, ¢« Dat Galenus opes; dat Justinianus ho-
nores, Astronomicus, Logicus, semper, egenus exit.”’

* A lean agreement is better than a fat sentence.

1 The Bride’s Longing for her Bridegroom’s Second Com-
ing—a sermon preached at the funeral of the Right Worshipful
Sir Thomas Crew Knight, Serjeant at Law to his majesty. By
the late learned and reverend divine, Richard Sibs, 1638.
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“Lawyers,” says Wilson the Logiciam, « never‘dﬁe
poor.”” e

¢« 1 have heard old men say, they remembered when
lawyers, at the beginning of a term, would stand at
a pillar in Paul’s Temple Bar, the corner of Chancery
Lane, and other avenues, attending the coming in of
their countrymen, with cap in hand courtecusly salu-
ting them, and inquiring what business bronght them
to town; not much unhke watermen plying for a fare.
But now they are grown to that height of pride, that
a man can hardly (after long attendance) come so
near a great lawyer’s study door,as to bid God save
him without a fee or bribe.””*

The following anecdote should have appeared in
another place. It descrves, however, insertion, and
we trust uts appearance will here be excused.

[t has been related of Mr. Justice Lawrence, a most
excelient man and able judge, that at a trial at York
be sunnued up decidedly in favor of the defendant;
but having given the case further cousideration, it ap-
peared to him that he had altogether mistaken the
law. A verdict® having been recorded for the plain-
tiff, he had no redress; but 1t is generally understood,
that the judge, feeling the hardship of his situation,
left him in his will a sum of money sufficient to in-
demnify him for the loss he had thus sustained.

The “ Morality of Law and Lawyers’ is neither
superior wvor inferior in its quality to the morality of
any other class; and it is to nothing but the ignorance
of calumniators that the opinion of its inferiority can
be ascribed. There are indeed some practices in the

* Some advertisements for the new clection of burgesses for

the House of Commons, 1616.
' 25"
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préfélsion‘ which we woyld fain see abandoned, and
we aré confident that their abandonment without di-
minishing the actual gains of the lawyer would tend
- considerably to exalt him in the estimation of the
public. We refer to those fictitious charges which
swell the amount of the solicitor’s bills, charges, often
for work not doue by them, or perhaps not done at
all; charges, sometimes for the merest trifles and per-
formance of the most insignificant duties. Every one
who has been honored with the perusal of a docu-
ment of this kind, will recall to his recollection the
words “Term fee,” «Procuration fee,”” «attending
counsel and delivering brief,”” “attending to get deeds
stamped;” “drawing lease for a year;”” and number-
less other items of a similar character which have
crowded the awful sheets. Now when it is remem-
bered that it is some errand boy or inferior clerk whose
services are valued at ten shillings a weck, that leaves
the brief at the counsel’s chambers, the fee usually
charged will surely appear too high; and, also, that it
is, in nine cases out of ten, a stationer that obtains the
stamps aflixed to the parchment, for Which he is paid
nothing, the charge for this can hardly be defended,
nor can the sum which the client is called on to pay
for drawing a lease for a year, a merely formal docu-
ment, be defended, sceing that it is invariably prepared
cither by the aforesaid clerk or the aforesaid stationer.
We could continue our remarks on this subject much
longer, but enough has been said to direct public at-
tention to the subject. We allude to it in a spirit the
very reverse of hostility to the solicitors; we do so
with no other wish than that they would reform their
practice and put down by the most cffectual means
possible, the malicious and ungenerous insinuations
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to which they have been subjected. We are far fmeﬁI«
believimg them as a body over-paid; it is not the
amount of their gains we challenge; it is the form and.
means in which and by which these gains are ac-
quired to which we object. We believe that the fair
amount of these gains has in modern times been
greatly diminished through the actiVvity of interlopers
and the deficiencies of the law. In the country, at
this moment there are a considerable number of per-
sons neither certificated, nor attorneys prosecuting a
thriving practice, greatly to the detriment of those who
to fit themselves for their profession, have spent a con-
siderable time in study as well as paid heavy duties
to the government. This is an evil which cries aloud
for speedy remedy, and we do trust that in fairness,
and for the protection of an honorable profession
something will speedily be done.
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NOTES AND ILLUSTRATIONS.

A GRAND JURY.
[Vol. I, page 29.]

Sir John Dodderidge, who was one of the justices of the Court
of King’s Bench in the reign of James I, having found fault
with the sherifl of Huntingdonshire for impannelling men not
qualified to be on the grand jury; the sheriff was resolved,
next time the judge came that circuit, he would incur no such
reproach. The following is a list of the jury he afterwards im-
pannelled:— *

Maximilian, Aing of Tozlz.md
Henry, Prince of Goodmanchester
George, Duke of Somersham
William, Duke of Weston
William, Marquis of Stukely
Edward, Earl of Hartford
Robert, Lord of Warsley
Richard, Baron of Bythorpe.
Robert, Baron of Winv!ick
Edmund, Knight of St, Neots
Peter, Esquire of Everton
George, Gentleman of Spaldock
Robert, Feoman of Boshan

Vor. I1.—26 *
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-Stephen, Pope of Weston
Humphrey, Cardine! of Kimbolton
William, Bishop of Bugden

“J ohn, Jrchdeacon of Paxton
John, Abbot of Stukeley
Richard, Friar of Ellington
Henry, Monk of Stukeley
Edward, Priest of Graffham
Richard, Deacon of Catsworth.

There is one circumstance, however, which seems to impugn
the authenticity of this anecdote, which is, that the above list
only exhibits twenty-two names; whereas twenty-four is the
usual panel.

LAWYERS’ OPINIONS OF LAW.
[Vol. I, page 125.]

The extravagant terms in which the law of England has been
spoken of by those whose occupations must have rendered them
particularly acquainted with its defects, have begotton in the
public mind the opinion to which we have already alluded, that
law reform can never owe any thing to lawyers themselves, but
that it must, of necessity, be the work of some oue else.

Since the days of Fortescue, the lawyers have been, with but
few exceptions, * de laudibus Legum Anglia.”

Fortescue, himself, asserts that the laws of England were not
only very good, but the very best that could be devised: ¢ Quare
non immo non optimas esse Anglorum consuetudines, sicut
non dicere, ita nec suspicari fas est.” Plowden says, that the
law ‘¢ was no other than pure and tryed creson.” Lord Elles-
mere observes, that ¢ 'The common laws of England are
grounded upon the law of God, and extend themselves to the
original Jaw of nature, and the universal law of nations.””  Sir
Edward Coke speaks in not less glowing terms, ¢ Reason is the
life of the law; nay, the common law itself is nothing else but
reason, which 1s to be understood of an artificial perfection of
reason, gotlen by living study, obscrvation, and experience,
and not of every man’s natural rcason for nemo nascilur artifiz.,
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This }egal Teason est submma ratio. And, theret’ore, if all the
reason thaf is dispersed into so many several heads, were united ‘
into one, yet could he not make such a lag as the law of .
England is; because, by many succession of ages, it hath heen
fined and refined by an infinite number of grave and learned
men, and by long experience grown'to such a perfection, to
the government of this realm,as the old rule may be, justly
verified of it—neminem oportet esse sapientiorem legib¥s—no
man (out of his own private reason) ought to be wiser than the
law, which is the perfection of reason.”

Lord Cathcart, who had spent his life in court‘swand camps,
said, that he could form a clear opinion upon most of the cases
that came before the House of Lords.

Sir William Jones, when a boy, and previous to the time
that he resolved upon adopting the bar as his profession, read
and mastered Ireland’s Abridgement of Coke’s Institutes, and
with such attention, that he frequently amused the legal friends
of bhis mother, by reasoning on them in old cases, which werce
supposed to be confined to the Jearned in the profession.

1t is well known that many English gentlemen, detenues at
Verdun, who were in no degree connected with the profession,
beguiled the tediousness of their confinement by a serious
perusal of Coke upon Littleton, and have often spoken after-
wards of the great mental delight which it afforded them.

THE COURT OF CHANCERY.
[Vol. I, page 151,)

We have, in the text, expressed our opinion, that the views
generally entertained respecting the origin of the Court of
Chancery are altogether unfounded. To those who are anxious
to pursue their researches into this very interesting and im-
portant question, we beg to reccommend Sir Francis Palgrave's
able ¢ Essay upon the Original Authority of the King’s Coun-
cil.” Of the early periods of our .constitutiona] history, much
less is unknown than we are apt to suppose. Little credit is
due to those writers from whom we have been accustomed to
take our learning on this subject. They were denied the advan-
tages which we possess of consulting original documents. Of
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. thbse, some of the most valuable have been published under
the superintendence of the . record commission; fo which,
however just may have been the censure to which it has been
subjected, we are undoubtedly under great obligations. The
chancellor’s authority arose out of that which the king’s
council anciently exercised in advising the king, who was, and
by fiction of law still is, considered the fountain of justice.
The jidges are still the king’s judges, although it has been long
considered that the sovereign cannot himself take part in the
proceedings in the courts. , He must speak through his judges.
This Coke told to James I, when that most meddling and
pragmatical of monarchs desired to preside in the King’s
Bench. Edward IV sat in the King’s Bench on the trial of
Alice Perrers, and the judges satat his feet. He, however,
remained silent throughout the proccedings. We give below a
specimen of a bill in chancery, of the reign of Richard II. We
need scarcely remark that it is a translation.

“To the very honorable and very reverend father in God,
the archbishop of York and chancellor of England, Robert
Bruddiate showeth and grievously complaineth of John Foster,
"i"at whereas the said Robert was going along, in the peace of
our lord the king, the Saturday next after the feast of Barna-
bas, on the highway on the other side of tho town of Brentford,
alone on foot, on a message to carry to Mr. Piers at Basiles*
near Oxford; there the said John, with divers persons unknown
all on horseback, met the said suppliant thus alone, on foot,
withott defence, and, on him, the said John cried, with a loud
voice, in English, ¢ Slay, slay the thief; shoot, shoot the thief.”
By force of which ery, all the people there being, surrounded
the said suppliant in great numbers, and some of them bent
their bows, and some drew their swords and daggers to kill the
said suppliant. Whereupon, among others, a servant of the
said John Foster shot the said suppliant with an arrow
through all his clothes into his arm; and thereupon he com-
manded the said servant to cut off his head, and the stran-
gers there would not sufler him. Whereupon the said John
Foster took a bow-string and threw it into water, and then
tied his hands so tight that the blood gushed out of his fingers;

* Probably Busiles-legh, five miles from Oxford.
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and so led him as a thief to the town of Brentford, and ‘there
in the presence of divers persons, he would have killed him
with his dagger, if it had not been for certain esquires of my
1o/ the duke of York, when the said suppliant had no other
expectation than that of his death., And thus:they brought
him in such durance to London, and put him into a house, and
‘went in haste to the Comptor of London, and there alfirmed a
falsc plaint of account upon the said suppliant of £1600; and
thereupon he had two catchpoles assigned to him to arrest the
said suppliant; being thus in custody, he was delivered by the
said John to the said catchpoles, led by both hands as a thief,
and there, by the force of the said plaint, is to this day, de-
tained in strong and close prison, in despair of his life. May
it please you, for Jove of the Almighty, to examine the said
John on this matter, and to investigate his cause, that to do
and moreover to apply remedy and right to the said suppliant
for [the love of ] God and in work of charity.”

In the Lansdowne MSS. in the British Museum [No. 1637,
there is much information eontained respecting the court; 1t is
called * Orders explained by Mr. Croke, 1551, upon the estate
of the Chancery Courte.”” There are some particulais worth
extracting. *The lord chancellor hath his diett out of the
hanaper towards such charges as he is and was wont to be at,
of which charges some be now out of use; as to have, in term
time, such members of the chancery as would come to his
house, to be at his table, and a chancery table in the hall for
thei. elarkes.”  Anciently * there were three or four elarkes of
the avmore (almonry) at meate and drinke in the lord chan-
cellor’s house, which, for their diett, served the poor suitors
with their pees (process) without fee.—The elarke of the crowne,
the clarke of the hanaper, and the ridinge clarke, have allow-
ance for their chambers and diett in the lord chancelor’s house,
for themselves, or their deputies, one clarke and one horse-
keeper a peece; the serjcant at armes, and one servant; the
scaler and the chafer of wax; and all these except the elarke of
the hanaper, have allowance for tifein when the lord chancelor
doth jorney, and not otherwise. The clarke of the hanaper
hath his allowance for horse-meat in his patents,”

'The office of six clerk was very valuable, for we find that in

. 26*
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the réign of Charles I, £6000 was paid to the earl of Portland
to procure it for a man. .

LORD STOWELL.
[Vol. T, p. 168.]

Lord Stowell was of a lively temperament, and extremely
fond of society. He acknowledged to Mr. Croker, that he was
“ yvery coavivial, and readily confessed his partially to a bottle
of port.” One day when some one objceted to the practice of
having dinners for parish or public purposes, ¢ Sii,” said Loru
Stowell, “I approve of the dining system; it puts people in
agood humor, and makes them agreoc when they otherwise
might not: a dinmer /[ubricales business.” Many of Loni
Stowell’s most luminous judgments, it is understood, were
composed under th~ mfluence of ¥ine, although he was never
guilty of any thing that could be called excess.  Boswell
records a conversation between Scott and Johnsor. in whis
Scott asserted that Addison wrote some of bis best Spectator
when excited with wine; an assertion which Johnson appeared
unwilling to eredit.  Stowel' was it e habit of joining the
literary partics at the Muare, where some of the highest
ornameuts of our literature use’ to assemble. He would
endcavor to induce his hrother John to sccompany hun to
these symposia; but was invariably refused with the constant

phrase, ¢ Brother, I sup with Coke. to-night 7’
t

MR, SERJEANT COCKLE.
[Vol. I, page 198.]

Serjeant Cockle’s convivial powers were most remarkable.
He was once retained in a very important case to be tried at
York, and attended a cnnsultation the night previously to de-
termine on the lino of defefice. To the consternation of his
client the Serjeant entered the room in a state of intoxication,
and plainly showed that he was in no condition to attend to any
business. He assured the attorney, however, that ¢ all would

be right in the morning,” an assurance which did not give hun
L]
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much comfort. Cockle then tied a wet napkin found his had
and desired his junior, Mr. Maude, to inform him of the prin-
cipal points in the case. After this, he went to sleep for a fow
hours, and presented himself in the court next morning, as
fresh and ready as if he nad passed the night in a very different
manner. He cross-cxamined the witnesses with his usual tact
and judgment, and his address to the court was as spirited and
#3 foreible as any he had ever delivered. Not only déd he snc-
cced in obte’ning a verdiet for his client, but is said to have
t1siinguished himself in a greater degree than he had ever done

bravime,

SIR SAMUEL ROMILLY,
{Vol. T1, page 29.)

In carly life Sir Samuel Romilly became attached toa young
!, .y inevery way worthy lus affections.  Iie was one of those

“Who uc’cr was bleet by fortune’s liand,

Nor brightened poughshare in paternal land;™
U

H
with nothing but his profession to rely on, and with both his

parents dependont upon him for the means of supoort., Iis
~tnduct under theses circumstances was creditable to his head
and hemt. Tle declared his passion to ler, who was their
anjeet, and was delighted to discover *hat his regard was re-
siraed,  Acquainting her with his ciftumstances, he told her
that beiowe they could marry, he must “make two for-
tunes,” one for those to whom he owed his existence—~the
sceond tor herself. He applied himself to his gigantic task with
ndustry and courage, and in a very few vear- realized a sufi-
cient sum of money to purciiase for his parents & competency
and then beginning his toil again, acquired for his bride “a
second fortune.”  Long belore Romilly became known at the
. bar, Parr said of him to a pupil of his, “ Mark my words—
Romilly is a great man—we who are his friends know this now
butin a little time the world will know it.” Aftcr Romilly’s
death Parr seldom mentioned his name without a sigh.

I didnot Iike Romilly,” says Dr. Southey, “in a private
L]
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Letter to Sir Egerwn Brydges. He was more of an antique
Roman or a modern Amneridan, than an Englishran in his
feelings.”

1 The self-possession which distinguished Romilly, and is men-
tioned in the text is an invariable characteristic of a truly great
mind. Lord Chesterfield used to say of a personin a hurry
that he plainly showed his business was too much for him. The
Duke of Newcastle, commemorated in Humphrey Clinker, was
always in ahurry. Itused to be said of him, ¢ that he had
lost one hour in the morning which he was looking lor during
the rest of the day.”

—

LAW LANGUAGE.
[Vol. 11, page 43.]

Inan old book entitled ¢ A Preparative to Pleading,™ pub-
lished in 1765, which was written by George Townsend, second
prothonotary of the Court of Commnon pleas, remarks that
“therc is not a sufficient number of Latin words to express
Enghsh words, there having been inventions of many things
whereof not a few proper to this nation, since the Latin tonguc
flourished. And every mit and profession,” he adds, “ have
many coined words proper and peculiar thereunto; and so
lawyers have necessarily framed to themselves words of law-
latin for the more significant expression of things; as mur-
drum, for murder; manerium, a manor; acra, an acre—""
e also observes tha:, “for want of fit Laun words, our
predecessors have used somewhat gross Latin words, as tot
virgat, [*7. e tolidem virgatas, so many yards;’] velvette,
or de velvet, for velvet; curting, a curtain; and Knglish
words only with de Ie, les or lez before them.”  Further on he
remarks that, *there arc four sorts of Lattin words; 1. Good
Latin allowed by the grammarians. 2. Words significant and
known by the sages of the law. 3. False or ill Latin or no
Latin, aud vet having the ewantenance of Latin. 4. Words in-
sensible and of no signification and which have no couute-
nance of law.  He gives the following direction for the use of
Latin in pleading, ¢ Where are not clegant and proper Laun
words to express things we must use barbarous words if they
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be known; and where are no such, we my cofn Lalm wl:dn )
adding an anglice. -

The following titles of a few chapters of a MS. work on °
chancery practice by Lord Keeper Finch (afterwards Lord
Chancellor and Earl of Nottingham) will exemplify the jargon
of English, Latin, and French, familiar to the lawyers of that
day. “Chap. 6. Equity versus purchasor ne sera. Chap.
7. Eyuity relieves cn plusors cases 1’ou les printed livres
deny it. Chap. 12. Of Trusts in general, quid siut. Chap.
30. De anomalies. Chap. 31. L’oules judges del common
ley ont agreed to alter it sans act de parlement: et I'ou
nemy.”

NULLUS CLERICUS, NISI CAUSIDICUS.
[Vol. II, page 145.]

That most accomplished Satirist, Piers Ploughman in his
¢ Vision,” writing at an early time, refers to the secular employ-
ment of the clergy common in his time, in the following
words;

¢ Parsons and parish priestes plained* to the bishop
That their parishes ben poore, suthet the pestilence’ time
To have licens and leve in London to dwell,
And synge for sy;nonie.j: The wyle, silver is swete,
Bishop and bachelors, both maisters and doctors
That han§ cure and cryst and crownypge ben to kne
Ben chargid with holy church, charyte to tulie
That is leel love and lif. Among lered and lewed men
Thei leven in Londene in lentene and elles.
Some serven the king and his silver tellen
In the checkkerc| and the chaunce live, chalengyng his
dettes,
Of wardes and of wardemotes, waives and strayes
Soinme aren as seneschals and serven of lordes,
And benin stede of stywards.”

* Complained. 1 Since. { Saywg Mnsses for Money
§ Have, ] quchcqucr.
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. The pestilence referred to, is the awful- visitation of 1350
which happened about twelve years before the date of this
work, and which so greatly dcvastated the country, that in
many parishes there were not left sufficient hands to till the
earth; the clergy in this way lost their tithes, and many came
up to London, some of whom ofliciated as chancery priests
and others, we may readily belicve devoted themselves to the
secular oceupations of the lawyer and the physician. The
clergy, however, aflccted the civil law the most, and they
attempted frequently to obtain the introduction of it§ pro-
visions in lieu of those of the common law. From the fact
that our chancellors were anciently ecclesiastics, we learn
the reason why in our equity systemn so much of the civil law
is apparent.  Civil law was very carly taught in England.

In 1140 Vicarius first read public lectures on the civil
law at Oxford. He held a professorship which was founded
by ‘Theobald, a Norman ecclesiastic, who had obtained the
archbishoprick of Canterbury, This prelate seems to have
been fully sensible of the great advantages that would result
to his order from the inoculation of the English people with
the debasing principles of the civil law. Peter of Bloys, his
chaplain, says, ¢in the house of my master are several learned
men, famous for their knowledge of law aud politics, who
spend the hours between prayers and dinner on lecturing,
disputing and dcbating causes. To us, all the knotty ques-
tions of the kingdom are referred, which arc produced in the
common hall, and each in his order, having first prepared
himself, declares, with qll the eloquence and acutenees in his
power but without wrangling, what is wisest and safest to be
done. And if God suggests the best opinion to the youngest
among us, we agree to it without envy or detraction.” [ Epist. 6.]
How near, observes-a writer, was this introduetion, by Fren
men, of the Roman law fulfilling the predictions of the two
Latin Poets:

Juvesar, ¢ Gullia causidicos docenit facunda Brittanos.
Virerr, % Romanos rerlim domimos gentemque togatum,”

In the Reign of Richard I1, the priory of Spalding in Lin-
colnshire, appcars to have been adorned by a monk named
Huoh Grull, famous for his knowledge of the law. 'The
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‘Convent of Croyland, with whose monke this priory wasfirst
supplied,, was famous for the legal attainmentsof its inhabi-
tants—nparticularly as their abbot Ingulphus, who had been.
the chancellor of William the Conqueror, writes, for their
knowledge of the English crown and canon law. 'Their
stewards, proctors, and advocates were renowned. By this con-
vent, the study of the law was particularly kept up. Itis re-
corded that, in the reign of John, the priory of Spalding
possessed a learned lawyer, who was also graduate, in the
person of Godfrey, the Cellaras. In the reign of Henry IIT,
the name of Henry le Moyne is recorded as an intimate friend
of the vicar, who was a learned common lawyer and steward of
the courts of Spalding Manor. He cast Lord Henry Long-
ford abbot of Croyland, and Richard Bardney his successor,
and Lord William de Alban a rich Baron, in the king’s courts,
on hehalf of his tenants and vassals, for their nights of and to
the spacious commons which they enjoy to this day. This
prior.to whom Sir W. le Moyne was so great a friend, was
named John de Spalding; he was a Doctor of Laws, and emi-
nent for his knowledge of canon and other law, He was sum-
moncd to council by the king’s writ, 49 Hen. 111, 1200, and so
highly was he esteemed as a lawyer that he was appointed one
of the king’s justices itinerant for the city of Fssex. He seems
to have been chlef judge in the commission.

OUR STATUTE LAW.
{[Vol. II, page 58.]

We have on more occasions than one, in this work alluded
to the defeets of our statute law, and the difficulty that exists of
ascertaining its contents and of apprehending its principles. The
Statute of Frauds, known to have been the result of the united
labours of the most accomplished lawyers of the day, was the
cause of so much litigation that it has been said to have been
interpreted at the cost of £100,000,

We have already adverted to the confusion which pervades our
written law.  No doubt the house of commons were not a little
surprised when they were told by Sir Mathew Ridlvy that if any
one should desire to ascertain the enactions respecting the mode
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in $hich petitibns were to be transmitted to members of parlia-
ment he must search for them in  An Act for laying an additional
duty on tea and coffee.”” Sir Robert Peel, in bringing forward
his measure for his consclidation of criminal law adduced seve-
ral instances of the necessity that existed for a revision of our
statute code. Amongst these he mentioned an act which in-
cluded within its operation a variety of objects having no appa-
rent relation to each other. The title of the act was ‘“an act
for the better securing of the duties of customs upon certain
goods removed from the out ports and other places to London;
for regulating the fees of his majesty’s customs in the province
of Senegambia, in Africa; for allowing to the receivers-general
of the duties on offices and employments in Scotland, a proper
compensation; for the better preservation of hollies, thorns,
and quicksets, in forests, chases, and private grounds, and of
trees and underwoods in forests and chases; and for authoriz-
ing the exportation of a limited quantity of an inferior sort of
barley called bigg, from the port of Kirkwall, in the island of
Orkney.”

There is nothing more thoroughly Irish than the old Irish
acts of parliament: The 11 Eliz. stat. 3, ch. 1, by which as he
is therein styled, ‘¢ that caitife and miserable rebel, Shane
Oneile,” is attainted in aninstance of this. In the recital a full
history of the rebellion is given and the title of the kings of Fn-
gland to the possession of Ircland is thus learnedly deduced.—
«Tt may like your most excellent majesty to be advertized that
the auncient chronicles of this realm, written both in the Latin
Iinglish, and Irish tongues, alledge sundry auncient titles for
the kings of England to this land of Ireland. And, first, that at
the beginning, afore the comming of Irishmen into the sayd
land, they were dwelling in a province of Spain, called Biscan,
whereof Bayon was a member and the chief citie. And at the
said Irishmen’s comming into Ireland, one king Gurmonde,
sonne to the noble king Belan, king of Great Britain, which
now is called England, was lord of Bayon, as many of his sue-
cessors were to the time of king Henry the second, first conque-
ror of this realm, and therefore the Irishmen be the king of Eng-
land his people, and Ireland his land. Another title, that at the
same time that Irishmen came out of Biscay as exiled persons,
in sixtie ships, they wmet with the same king Gurmond upon the
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sea, at the yles of Orcades, then eoming from Denmark ﬁé&
great victory, their captaines called Hiberus and Hermon went
to this kmg and told him the cause of their comming out of
Biscay, and prayed, with great instance, that "he would graunt
unto them that they might inhabit some land in the West. The
king, at the last, by the advice of his counsel, granted them
Ireland to inhabit and assigned unto them guides for the sea to
bring them thither, and therefore they should and ogght to bee
the king of England’s men.”

The number of amending, acts passed in every session for sup-
plying the omissions and correcting the mistakes of the legisla-
tures have long been a subject for ridicule. One session there
was an act passed by which hackney coachmen were sub-
jected to a penalty for not having a cheque-string, and after-
wards an act was passed by which he was obliged to hold the
cheque string. This reminds us of the old story of Lord Ro-
chester’s evading the intentions of the legislature by having, ac-
cording to the provisions of the act, a lamp over his door but
not having it Jighted, the act containing no words to that effect.
Sheridan used to compare amending bills to the interesting
story of ¢ the house that Jack built.” ¢First comes a bill im-
posing a tax; then a bill to amend that bill for imposing a tax;
then comes a bill to explain the bill for amending the bill impo-
sing the tax; which would be followed by a bill*for remedying
the defects of a bill to explain a bill passed to amend a bill for
imposing a tax, and so on ad infinitum.”

The 17 Geo. 111, c. 3, is for the prevention of abuses in
worsted manufactures in the counties of York, Lancaster, and
Chester. The 24 Geo. III, sess. 2, c. 3, extends the act to
Suffolk, and the 31st Geo. III, e. 56, to Norfolk. According
to this plan of legislation, if the worsted manufacture should
hereafter prove prosperous we may have this long and intricate
act ten or twenty times repeated, which a little foresight would
have saved. The 17 Geo. II, c. 8, relates to the packing of but-
ter, at New Malton, Yorkshire; a subsequent act to the packing
of butter in the city of York, and we believe there is another rela-
ting to the same matter in Ireland. It is not easy to discover
reasons for legislating on the packing up of butter at all; but it
is still more difficult to discover why there should be two spe-
cial acts on that subject for the City of York and town of New

Vor. IL.—27"
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Mittori: A like eriticism is applicable o the 31st Geo, II, c.
40, which prohibits brokers in hay and live cattle from buying
and selling on their own account, which the 33 Geo. II, c. 27,

. éxtends to dealers in fish. With instances of this kind our
tatute books are rife. Under particular local acts the penalty
of death was imposed for the commission of an act of trespass,
which, in all other places, is held simply a civil offence, admit-
ting of no.criminal punishment whatever. Thus the 9 Geo. ],
c. 22, commonly called * the Black Act,” recites, that several
ill-designing and disorderly persons had associated themselves
under the name of Blacks, and, armed and disguised, had un-
lawfully harbored in forests and parks, robbed warrens and
fishponds, cut down plantations of trees, and sent divers threat-
ening letters; and then the act goes on to impose the punish-
ment of death upon all found guilty of any of the offences con-
tained in it. So highly did the legislature estcem the value of
this act that it has frequently been excepted from other repealed
acts as well as re-enacted, and was at last made perpetual by 31
Geo. 11, ¢, 42.

As an instance that our law does not in every case deserve
the character that has been given it of being no respecter of
persons, and that it extends to the rich a protection it denies to
the poor, we may refer to 31 Eliz. ¢. 9, by which it is made a
capital offencd to take away women Aaving substance, or who
are heirs apparent, and afterwards to marry them against their
will.

In former times our legislature certainly displayed a most
thorough contempt for the principle which has been $0 often as-
serted by French philosophers. ¢ Une loi rigoreuse produit des
crimes.” Our statute law is in this respect strangely contrasted
with our common law which is for the most part strikingly
merciful and clement.

One Roos, cook to the Bishop of Rochester, put some poison
into a pot of broth.  Of this broth several of the bishop’s house-
hold freely partook; and in consequence one of them died. 'The
rest of the broth having been, with charitable intentions given
away, several other persons suffered, and one poor woman lost
her life. Upon this, an act was passed, which, in bharbarity,
was inferior only to the crime itself—the 22 Hen. VlI, chap. 9,
by which, after reciting the offence of Roos, it is enacted that he
be declared guilty of high treason and boiled fo death, and that
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all future prisoners be treated in the same magner. ‘mﬁyné
was repealed by the 1 Edward VI, c. 12, By the I Jac.1,¢. 8
it was enacted that any one, stabbing another whose sword ls
not drawn, or who has not struck him, should be adjudged to .
have committed a felony without benefit of clergy. This aet-
was made to continue only until the end of the first sesgion of
the next parliament. It expired on the 12 Jac. I, but was re-
vived 21 Jac. 1, c. 28, and continued in existence sgme time.—
It was made says Blackstone, on account of the frequent quar-
rels and stabbing with small daggers between the Scotch and
Fnglish, at the aceession of James I. 1t is a very remarkable
circumstance that the act 9 Geo. IV, c. 31, positively revived
this act, which had in fact expired 225 years before. For the
first clause of that act recites the 1 Jac. I, ¢. 8, and declares that
it, with others, should be in force until the last day of June, and
then be held repealed, except as to offences committed on or
before the last day of June. The draftsman evidently was not
aware that the act had expired. The absurdity of this act is,
that it directed an offender to be put to death, not because he
killed his adversary: he did it with one sort of weapon. When
Sir Robert Peel brought in his forgery bill, he alluded to the
extensive forgeries committed upon Mg. Gibson, M. P. by a
person named Haley, and which led to the sanguinary enact-
ments against a crime that under the cominon law was simply a
misdemeanor. Tbe fact is that our criminal laws were all
framed for occasions and not suggested by any philosophical
consideration.

Speaking of the shop-lifting act, Sir W. Merredith observed—
« Under this act one Mary Jones, wa% executed, whose case [
shall just mention: It was at the time when press warrants
were issued on the alarm about Falkland Islands. T'he woman’s
husband was pressed, their goods seized for debt, and she with
two small children turned into the streets a begging. ’Tis a
circumstance not to be forgotten that she was very young (under
nineteen,) and most remarkably handsome. She went to a linen
draper’s shop, took some coarse linen off the counter and slipped
it under her shawl. The shopman saw her as she laid it down.
Her defence was, that she had lived in credit and wanted for
nothing until a press-gang came and stole her husband from her;
but since then she had no bed to lie on, nothing to give her chil-
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diew, 1o eat, and they were almost naked, and perhaps she might
have done something wrong for she hardly knew what she did.
The parish officers testified to the truth of this story. But it
seems there had been a good deal of shop-lifting about Ludgate
Hill; an example was thought necessary; and this woman was
hanged for the comfort and satisfaction of some shopkeepers in
Ludgate Street. When brought to receive sentence, she be-
haved in such a passive manner as proved her mind to be in a
distracted and desponding state; and the child was sucking at
het breast when she set out for Tyburn gallows.” The law
under which this poor woman was cxecuted was an act 3 Will,
& Mary, ¢. 9, which enacts that a person who shall steal out of
any shop, goods to the value of five pounds shall suffer death.—
When a proposition was made to repeal this bill, Lord Ellen-
borough intreated the house to pause ere they consented * to
hazard an experiment pregnant with danger to the security of
property;”’ assuring them of his conviction ¢ that it had not pro-
duced the smallest injury to the merciful administration of jus-
tice.”

THE JUDGES.
[Vol. 1I, page 125.]

Mr. Horne Tooke observed, respecting the 1 Geo. I11, c. 23,
“T do not believe the dependence of the judges on the court
was so great formerly as at present. I believe the judges then
were less dependent on the crown and more dependent on the
people than they are at the present hour. The judges then sat
on the bench, knowing that they might be turned down again
to plead as common advocates at the bar, * + and character and
reputation were of more consequence to the judges than they are
now. They are now completely and for ever independent of
the pcople and have every thing to hope for from themselves
and families from the crown.”

There is a passage in the deseription of Achilles’ shield in
the Hiad in which two talents of gold, are described as placed
between two judges to be paid to the best speaker. This pas-
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, oage has been often quoted to prove that, even during pnmitu/
times, the judges were remunerated for their administratioff of
justice, but Mr, Mitford has contended that the two talents wera
not intended to represent arecompence for the judges, but were in
truth, the property in dispute. In the Paston letters of the date
of Henry VI, there is the following curious account of the
manner in which the law was administered. It‘isin a letter
addressed to Sir John Falstaff. ¢ This knowing, my master
Yelverton, Jenney, and others might well concetve for the
governance of oyer and terminer, should proceed, for it
[Walsingham was the most partial place of all the shire, and
thither are classed all the friends, knights, and esquires, and
other gentlemen, that would in no wise do otherwise than they
would, and the said Jodenham, Heydon, and other oppressors
of their set, came down thither, as I understand, with 400 horse
and more, and considering how their well willers were there as-
sembled at their instance, it had been right jeopardous and
fearful for any of the plaintiffs to have been present, for there
has not been one of the non-complainants there, but your right
faithful and trusty well willer John Paston.” ¢ Here we find”
as Sir John I'enn observes, ¢ those in the highest department
of the law openly partial, and that the suitors in the court came
attended by large parties of friends in military array, to drive
away their opponents; from this the wisdom of our present
regulation is apparent when all the soldiers are ordered to quit
the town when the assizes are holden during the time of their
continuance, lest it should be supposed they might be a friend
to one and intimidate the other party in any legal process; this
proceeding is now always enforced ynless when any daring
offender against the law is to be tried and there are any appre-
hensions of an intended rescue.”

By the laws of Edgar, any judge who should make an unjust
decrec was compelled to pay a fine to the king of one hundred
and twenty shillings, unlese he should swear that he knew how
more justly to have decreed. Alfred made a law by which an
unjust judge, after making recompence to those who had suffered
by his ignorance or corruption, forfeited his goods to the king.
After the capture of Jerusalem by the Crusaders at one of
the general assemblies held in the city, the great lords drew up
a code of laws which arc called ¢ Les Assizes de Jerusalem,”

27"
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“tnd which forms the most complete digest of fendal juris-
‘pridlence. In this, there is an article by which the losing party

+had a liberty afforded him; questioning the decision of the
‘court. But whoever availed himself of this privilege was
obliged to fight all the persons composing.the court, mot merely
the judges but the suilors one after another. It is not likely
under these circumstances that the privilege would often be
exercised.

In the minority of Richard II, the administration of jusiice
was very corrupt. Amongst the articles of impeachment sent
up by the Commons against Michel de la Pole,* was one
charging him, together with the Archbishop of York and De
Vere, who had been created Duke of Ireland, with having sold
their influence over the judges to suitors, and with having put
the great seal to illegal pardons. By the 8 Richard II, cap. 2,
it is therefore provided that no one shall be judge of assizo or
gaol delivery in his own county,} aud, by the third chapter, itis
enacted, that no judge shall receive presents from any onc ex-
cept victuals or drink and those of a very small value. At a
time when county markets were not quite so well supplied as
at present, this exception was only reasonable. Andrews tells
us that in the 13th century the judges excused themselves
from holding a court of Eyre in Cornwall, S veniamus ibidem
macras genes reporfabimus:”  1f we should go thither we
should bring back lanthorn jaws.”

The following is a dialogue said to have taken place between
Stephen Gardner, Bishop of Winchester and Chanceller of
England, and Judge Hales, who had proved his fidclity to Queen
Mary, by refusing to joi~ in the attempt} the Duke of Northum-

* Rob. Parl. iii, 216.

t According to Barrington, Du Halde, in his large work on China
informs us, that no mandarin can deelare any law-suit in the province
in which he was born.

1 The order for declaringjLady Jane Grey, Queen of England, was,
according to Fox, subscribed by “ all the king’s counsel and the chicf
of the nobility, the mayor an city of London, and almost all the
judges and chicf Jawyers of this realm, saving only Justisc Ialcs of
Kent, a man both favoring true rcligion and also an upright judge
as any hath been noted in this realm, who giving his consent unto
Lady Mary would in no case subscribe to Lady Jane.”
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berland made to prevent her accession to the throne. H*ala in
8pite of his loyalty was a Protestant, and it was this that exmtnd
the ire of the queen. ‘ *

The following is a dialogue reported to have been held be-’
tween Judge Hales and the Lord Chancellor.

¢ Master Hales, yo shall understand that like as the queen’s
highness hath heretofore received good opinion of you, espe-
ciallie, for that ye stoode both faithfullie and laufulli in hir
cause of just succession, refusing to set your hande %o the booke
among others that were against her Grace in that behalf: so
nowe through your own late desertes, against certain her
Highness dooinges ye stand not well in her Grace’s favor. And
therefor, before ye teke anie othe, it shal be necessarie for you to
make your purgation.

Hales.

I praie you, my lorde, what’s the cause?

Chancellor.

‘ Information is given that ye have indicted certain pristes
in Kent, for saying of Masse.

1lale.

¢ Mi lorde, it is not so. Iindicted nonc but indeede certaine
indictameantes of like matter wer brought befor me at the last
assizes there holde, and I gave order therein as the lawe rc-
quired. For I have professed the law, against which in cases
of iustice wil I neuer, God willinge, procede, nor ani wise dis-
scmble, but with the same shewe forth mi conscience, and if it
were to do againe I wolde doe no less then I did.

Chancellor.

Yea, Master Hales, your consciencey is knowne well enough;
T know ye lacke no conscience.

Hales.

¢ Mi lorde, ye maiod wel to serch your owne conscience, for
minc is better knewn to mie selfe than to you, and, to be plaine,
I did as well vse iustice, in your said masse case, by mi con-
scicnce as bi the law, wherein T am fulli bent to stand in trial to
the uttermost that can be obiected. And if I have therein done
ani iniiri or wrong let me be indgetl by the lawe, for I will seeke
no better defence, considering chiefli that it is-mi profession.

“ Whi, Master Iales, althoughe ye had the rigor of the law
on your side, yet ye might have hadde regard to the Quene’s
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Highness present doings in that case. And further although
ye séme to be more than precise in the lawe, yet I thinke ye
wolde be veri loth to yelde to the extremitie of such 2dvantage
as might be gathered against your proceedings in the lawe, as
ye have sometyme taken vpon you in place of iustice. And if
it were well tried, I believe ye should not be wel able to stand
honestli therto.

Hal&h

#My lora i am not so perfect, bet i mai erre for lacke of
knowledge, but both in consciense and such knowledge of the
lawe as God hath given me, i wil do nothing but i wil maintain
and abide in it. And if my goodes and all thati have be not
able to counterpoise the case, mi bodie shall be redi to serue the
same, for thei be all at the Quenes Highnesse pleasure.

Chancellor.

¢ Ah sir, ye be veri quick and stout in your answers,.. But,
as it should seme, that which ye did was more of a will, favor-
ing the opinion of youre religion against the service nowe used,
then for ani occasion or zcal of iustice, seeing the Quene’s
Highness dooth set it forth, as yet wishing all Ler faithful sub-
iects to embrace it accordingli, and where ye offer both bodie
and goodes on your trial, there is no such service required at
your handes and yet ye shall not have your own will neither.

Hales.

« My lord I seke not wilful will but to shew mysclf as i am
found in love to God and obedience to the quenes majestie in
wlose cause willingly for iustice sake (al other respectes set
apart) i did of late (as your lordship knoeth) adveuture as i had
And as for my religion i trucst it to be suche as pleaseth God
whin i am redy to aduentnre as well my life as my substance, if
ibe called thereto, and so in lacke of mine own power as will
the Lordes will be fulfilled.

Chancellor.

“ Seeing ye be at this point, Master Hales, i will presently
make an end with you, The Queen’s highness shall be en-
fourmed of your opinion and declaration. As hir Grace shall
thereupon determine, ye shal! have knowledge: until such tyme
ye may depart as ye came, without your othes, for, as it appcar-
eth, ye are scarce worthi the place applied.
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© Ilales. .

1 thank your lordship, and as for my vocation, being both a '
burden and a charge more than ever, i desire to take upon me,
whensoever it shall please the Queen’s Highness to ease me
thereof: I shall, most humbli, with due consideration, obei the
same.

“ And so he departed from the barre.”

This dialogue is extracted from a pamphlet, called *The
Communycation between my Lord Chancellor anil Judge Hales,
being among other judges to take his oath in Westminster
Hall.”

Hales was, after this, committed to prison, where the warden
endeavored to convert him by terror, telling him of the terrible
punishments reserved for obstinate heretics. This terrified him
so much, that he endeavored to commit suicide by stabbing
himself with a knife; but not succeeding in putting an end to
his life, he reluctantly ¢ said as they willed him,” and was,
thereupon discharged. Shortly afterwards he drowned himself
in ariver near Canterbury.*

* We all remember the remarkable dialogue between the clowns
in Hamlet.

“If I drown myself wittingly” wisely observes one, “ it argues an
act; and an act hath three branches, it is, to act, to do, and to per-
form: Argal she drowned hersclf wittingly. Here lics the water;
good: here stands the man; good. If the man goes to this water and
drown himself; it is, will he, nill he, he goes; mark you that, but if
the water comes to him and drown him he drowns not himself!
Argal, he, that is not guilty of his own dewgh, shortens not his own
life.”  The other clown asks “But is this law?” “ Ay, marry is't”
is the reply; “ Crowner’s quest law.” It would seern that after Iales’
death, a question arose whether by his suicide a lease which he held
under the Dean and Chapter of Canteibury, did not forfeit to the
crown. Inthe argumecnts used in the trial, much subtilty was exhi-
bited in ascertaining the fact whether Huales was agent or paticnt, and
this are supposed to have suggested to Shakspearc the language he
has put iuto the mouth of his clown. o

“The fclony,” says Mr, Justice Brown “is attributcd to the act,
which act is always donc by a living man in his life time. Sir James
Hale was dcad, and how came he to his death? It may be answered
by drowning; And who drowned him? Sir James Hule: And when
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* I..wes a-custom commonly pursued in former times for the
commons when anxious to redress any grievance, under which
they or their constituents might be suffering, to petition the king
and great council for remedy, and their petition and the king's
answer were inscribed together on the parliament roll. 1If the
king’s answer was in the affirmative, the substance of the peti-
tion was afterwards drawn up in the form of a statute by the
judges. A remnant of this manner of making laws is perceived
<in all acts granting a supply, which always appear in the form
of a petition. It would seem that the judges very often abused
the extensive powers thus so imprudently entrusted to them.,—
*I'he first two of the intolerant statutes which have disgraced our
statate book, it has been well remarked, are instances of this
abuse. An ordinance was inscribed on the Roll in the 5th of
Richard II, empowering sheriffs of counties to arrest preachers
of heresy. *This” says Sir F. Dwarris * was introduced into
the statutes of the year.,” Upon this, the commons made a de-
claration in which after reciting this ordinance, they say, ¢ that
it was never assented to or granted by them, but what had been
proposed in this matter was without their concurrence and pray
taat the statute be annulled, for it was never their intent to bind
themselves or their descendants to the bishops more than their
ancestors had been bound in time past.”” In this way the act of
the 2 Hen. IV, against heresy, crept into the statute book—It
was founded upon a petition not of the commons, but of some
rancorous and bigotted priest.

In the famous act 36 E. 3, Stat. I, e. 15, respecting law pro-
ccedings, the words ¢t and that they be entered and enrolled in
Latin,”® were inserted, fnough not in the petition.

The judges told Charles I, before he assented to the petition

did he drown him? in his life time. So that Sir James Hale being
alive, caused Sir James [ale to die; and the act of the living man was
the death of the dcad man.  And then for this offence it is reasonable
to punish the living man who committed the offence, and not the dead
man. But how can he be new said to be punished alsoe, when the
punishment comes after his death? Sir, this can be done no other
way than by devesting outof him from the time of the act done in his
life, which was the cuuse, the title and property of those things which
he had in his lifc tune.”—Hales ». Petit, Plowd. 0. 262,
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of Right, ¢ that there was, no fear of his being concluded by ity
as the cases must be left to them to determine.” C. J. Ke!yngﬁ
called Magna Charta, Magna F-—a.” Baron Weston in .
charging a jury in 1680, said, * Nothmg will serve them the
people but a parliament, for my part I ‘know no representative of
the nation but the king; all power centres in him.” ¢ What,”
says Andrew Marvel, *standing forces, what parliamentary
bribes could not effect, was more compendiously acted by twelve
men in scarlet.” Lord Clarendon condemns the practice the.
judges then so generally pursued, in which ¢ reasons of state
were urged as elements of law.” He censures the judges for
being as sharp sighted as secretaries of state, and in the myste
ries of state and judgments of law grounded on matters of fact,
of which there was neither inquiry nor proof. He declared that
is “no possibility to preserve the dignity, recoverence and esti-
mation of the laws themselves but by the integrity and innocency
of the judges.”

To show the influcnce of the crown in legal causes in former
times we may mention that Queen Elizabeth received from Sir
J. Harrington, her godson, a present of a valuable jewel, worth
£500, for her majesty’s influence, ¢ with some of hor lernede
counsele,” in a suit then pending for the purpose of recovering
some land forfeited by one of his ancestors, who espoused the
cause of Richard IlI.

When Pitt, in 1759, brought forward his measure for extend-
ing the habeas 'corpus he discovered that the great body of the
judges were unfriendly to it. When the time for fixing their
salaries came, the Duke of Newcastle was told by the minister
that, “the increase in their salaries h#}l been madec to reward
them for their complaisance on the bill of Habeas Corpus, and
that it was the largest fee ever given.” This alarmed the Duke
so much that he persuaded a member of the commeons to drop a
bill which he had introduced for converting the judges’ commis-
sions during good behaviour, into patents for life. When the
increased salaries came under discussion in the house of com-
mons they were severely altacked, “and,” says Lord Orford
¢¢a Mr. Coventry told many entertalmnc stories of the judges
and their rapaciousness upon the circuit and of casual presents
which they had converted into standing usages.” The motion,
however, was carried by 169 to 39, which oceasioned Charles
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'Dbmnsend to say * that the Book of Judges had been saved by
the Book of Numbers.”

" Mr. Justice Ashurst in an address to the jury at Warwnck on
the trial of one Binns for libel, in 1797, said ¢ that it would not
only be commendable but the bounden duty of every man to

" take arms and resist the attempts of the executive power, if it
{ strove to wrest from the peaple the liberty of the press and the
trial by jury.”

MURDER OF A MASTER IN CHANCERY,
[Vol. I, page 136.]

In the reign of James the First, we find an instance of a master
in chancery’s being murdered by an unfortunate suitor. The
following account which we consider to be well deserving, a
perusal, is extracted from a pamphlet entitled ¢ A True Rela-
tion of a most desperate Murder, committed upon the body of
Sir John Tindall, Knight, one of the maisters of the chancery,
who with a pistoll charged with three bullets was slaine going
into his chamber, within Lincoln’s Inn, the 12th day of No-
vember, by one John Baterham, Gent.”*

Baterham is described as a man * so stricken in age, that so
much haire as was upon his head, (it being exceedingly bald)
with a long and comlie beard, was all turned white for three-
score and ten years at least, sat upon his stooping shoulders,—
His dwelling was at ¥/ cstuminster, his living had been goode
in former times, but when it was at best, it was by him weak-
ened, wasted, yea, and almost utterlie consumed in tedious and
expensive suites of law in which the cunning lie had got by ex-
perience made him more covetous in prosecuting of such con-
tentions. A longtime had he suites depending in the chancerie,
in which the law not running with so even and calme a streame
as hee did expect or persuade himselfe, that the justice of his
cause did deserve, one Sir John Tindall (one of the masters of

.chancerie, a man grave for his age, reverend for his wisedome,

* Lond. 1617,
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knowledge, and authoritie,) giving and awarding this Michgél.
mas Term by a certain Teport (having had- the hearing of*this .
businessesfor Baterham as of others for him before) a summe of
money to the value of 300 markes or £300 or thereabouts, as a

full satisfaction, yet Baterham being of a haughtie turbulent and
disdainful spirit, full of rage, fury, and headlong indignation;

‘propownding to himself that Sir John Tindall was the only

calthorpe thrown under his feete to pricke him and cast him

J,down, sealed a damnable vow betwixt hell and hi% soul to be

revenged onlie there, where (to his judgment) hee found his

injuries to stick, and therefore as his state, he said, was con-

founded by Sir John Tindall, Sir John Tindall should be by

Barterham confounded likewise in his. The meanes to make

this vengeance sure, much tossed and troubled his working cogi-
tations, and after many hammers beating on that damnable anvil,

ai last the devil (a ready schoolmaster to a quick scholar,) stood

whispering in his ear, the word, report, report, &c. Upon which,

starting out of his melancholy thoughts, it did him good at heart,

to think, that as he found himself undone by the report of a

lawyer’s pen, so new, by another report of his own dcvising, he

should overthrow the lawyer.***Having provided himself with

a pistol and loaded it with three bullets, he went to Westmin-

ster, where however the concourse of people prevented his car-

rying his design into execution.***But, however, he followed

close to the old knight, until he came to Lincoln’s Inn, where

alighting from his coach and spying Baterham, who (according

to his custom and vexation of spirit) growing into uncivil lan-

guage with Sir John, upbraiding him to be the utter undoer of
him and his, and crying after him evengo the knight’s door for

new compromise, and a great deal of frantic talk, which Sir

John slighted, bidding him to trouble him with his clamors no
more. At this, in disdain, to be so cast off Barterham out with

his pistol, shot and killed him, his last farewell to the world
being only a deep-fetched groan.”

Vou. 11.—28
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THE BENCH AND THE BAR.
[Vol. II, p. 154.]

>

The authority of the bench over the bar is involved in some
doubt. By the Statute of Westminster (3 Edw. I, c. 29,)*
it is enacted that any serjeant counter or other who is guilty of
+ any manner of deceit or collusion in the king’s court should be
imprisoned for a ycar and a day, and thenceforth should not be
heard in court for any man.” Within the terms of this act, bar-
risters are included. (2 Inst. 211.) Lord Hardwicke, when
chancellor, committed a barrlster to prison for having assisted
in the abduction and marriage of a ward of court. In his peti-
tion for release the barrister expressed his willingness to be
restrained from practising at the bar. In giving judgment, Lord
Hardwicke expressed a doubt as to the proper way of removing
a practising barrister. Tn a note to the case reported, it 1s said
that the individual was disbarred; but this fact does not deter-
mine the point, as he had himself oflered to abandon the bar.—
Lord Wynford has said that “in England conrts of justice are
relieved from the unpleasant duty of disbarring advocates in con-
sequence of the power of calling to the bar, and dis-barring’s
having been in very remote times, delegated to the inns of court.
Although our own courts do not disbar for the reason I have
mentioned, 1 have no doubt they might prevent a barrister who
had acted dishonestly from pracuising before them.{” The term
¢ disbarring,” appears to be in practice limited to ¢ cilencing
in the courts.” Upon nroof given of the commission of any
offence by a barrister being a member—as it 1s necessary for
all barristers, in the first instance, at least, to be—of an inn of
court, his name is removed by the benchers fiom the books of
their Inns. In the exercise of their discretion, the judges might,
and undoubtedly would, refuse to hear a person so removed; but
whether he would not still continue a barrister in the intendment
of the 41 Geo. 111, c. 98, 8. 14, and be entitled to draw plead-

¥ See pogc 213,
t Inre the Justices of the court of Common Plas at Antigua.
Knapp. 267,
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ings and exercise all the prmlegae appanammgto ab i
appears to us very doubtful. k

We have in the text alluded to the dignity of demoznm' whwh,l
should characterise the bench in its intercourse with the bar.’
Chief Baron “Parker, though a very honest and very learned .
man, was a very undignified judge. When he was delivering
his opinion in the course of Perrin ». Blake, he exclaimed in a
loud tone, * Stare decisis,” and gave his desk sogsevere a rap
with his knuckles that the court rung again. Lord Camden
used frequently to sit in court in a tie wig, and would garter up
his stocking while the counsel were the most strenuous i their
eloquence. Lord Clare, the Irish chancellor, had a favorite dog
that would often follow him to the bench. One day, during an
argument of Mr. Curran’s, his lordship stooped down and began
to caress the dog. Curran stopped short in the middle of a sen-
tence—the judge started. ‘I beg pardon, my lord,” said the
advocate sarcastically, *1I thought your lordships had been in
consultation; but as you have been pleased to resume your at-
tention, allow me to press upon your cxcellent understandings,
that,”” &ec.

Mr. Cradock mentions having had, while acting as sheriff in
the room of a friend, to receive at Leicester, Mr. Justice Gould
and Mr. Baron llotham. As soon as he was seated with them
in the coach, Mr. Justice Gould said to him, ¢ We set out so
early from Derby this morning, that we did not receive any
letters or public accounts; has any news arrived at Leicester
from Americal”’ ¢ None that is good, I fear, my lord; there
seems to have been some disaster in the expedition to the Chcsa-
peak,” ¢ THas there,” exclaimed th} judge hastily, ‘ that is
exactly what 1 feared and expected.” * And pray,” cried
Baron Hotham, warmly, * why did your lordship particularly
fear and expect some disaster in the Chesapeak? Was it be-
cause my brother was the leading admiral on that station?”
¢ Upon my heart,” replied Mr. Justice Gould, ¢ that circum-
stance never occurred to me, or I should not have so expressed
myself.”  Mr. Baron Hotham, however, did not appear at all
satisfied, and the journey to Leicester was very uncomfortable
in consequence. When they arrived at the judge’s lodgings,
the under sheriff whispered to Mr. Cradock. ‘ For heaven’s
sake, what has been’ the matter? 1 rode close to the side of the
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wnﬂdpiv that wae open, in order to prevent the altereation’s being
heasd; but this was imposeible.” On tbis, Mr. Cradock fol-
lowed the judges into their lodgings, and declared to them that
“he ‘'had never felt so uneasy in his life, as he had been the un-
witting cause of the quarrel, and begged thelearned baron to be
reconciled to his brother. This speech had the desired effect,
and harmony was once more restored. N

The following dialogue took place not very many years ago,
between a learned serjeant and a learned baron of the exchequer, '
while on circuit. When the serjeant entered the court, one
morniflg, the judge said in a sharp tone, ¢ Brother, you are late—
the court has waited a considerable time.” I beg your par-
don, my lord,” answered the serjeant, “I was not aware that
your lordship intended sitting so early; the instant I heard your
lordship’s trumpet I dressed myself.” % You were @ long time
about it, brother.” 1 think, my lord, not twenty minutes.”
“Twenty minutes, Mr. Serjeant! I was ready in five minules
after Ileft my bed.” ¢In that respect,” returned the serjeant,
“my dog, Shock, distances your lordship hollow; he only
shakes his coat, and fancies himself sufficiently dressed for any
company.”

We detail the following fracas as it is probably new to many
of our readers. It occurred in the court of Common Pleas on
the trial of Thurtell ». Beames. Mr. Serjeant Taddy was ex-
amining a witness and asked him a question respecting some
event * that had happened since the plaintiff had disappeared
from that neighborhood.” The late Mr. Justice Parke imme-
diately obsetved, ¢ That’s a very improper question and ought
not to have been asked.”: ¢ That is an imputation,” replied the
Scrjeant, ¢ to which I will not submit. I am incapable of put-
ting an improper question to a witness.” ¢ What imputation,
Sir?” inquired the judge angrily. 1 desire that you will not
charge me with casting imputations. I say that the question
was not properly put for the expression ¢disappear’ means ¢ to
leave clandestinely.’” I say,” rctorted Serjeant Taddy,
“that it means no such thing.” “T hope,” rejoined the judge,
“that T have some understanding left, and, as far as that goes,
the word certainly hore that interpretation, and thorefore was
improper.” ¢TI never will submit to a rebuke of this kind.”
% That is a very improper manncr, Sir, for a counsel to address
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the oourt in.® ¢ And that s & very improper manner fo}%

judge to address a counsel in.” The judge rose and said, with-
*great warmth—: I protest sir, you will compel me to do what
is disagreeable to me.” ¢ Dowhat yon like, my Lord,” « Well, ”
said Mr. Justice Parke, resuming his seat, I hope I shall mexii-
fest the indulgence of a Christian judge.” ¢ You may exercise
your indulgence or your power in any way your Lordship’s dis-
cretion may suggest; it is a matter of perfect indifference to me.,”
1 have the functions of a judge to discharge, and in doing s0 I
must not be reproved in this sort of way.” ¢ And J,”" replied
the undaunted Serjeant, ¢ have a duty to discharge as dfjgnsel,
which I shall discharge as I think proper without submitting to
rcbuke from any quarter.”” Anxious to terminate this dispute
in which the dignity of the court was compromised, Mr. Ser-
jeant Lens rose to interfere. ¢ No? brother Lens,” exclaimed
Mr. Serjeant Taddy, ¢ 1 must protest against any interference.”
Serjeant Lens, however, was not to be deterred from effecting
his intention, and addressing the Bench, said, ** My brother
Taddy, my Lord, has been betrayed into some warmth—"" here
he stopped, by Nerjeant Taddy seizing him and pulling him
back into his place. ¢ I again,” he exclaimed, ¢ protest against
any interference on my account—I am qnite prepared to answer
for my own conduet.”” ¢ My brother Lens, Sir,” said Judge
Parke “has a nght to be heard.,” ¢ Not on my account. I
amn fully capable of answering for myself.”” ¢ Has he not a
right to possess the court on any subject he pleases?” ¢ Not
while Tam in possession of it," retorted the undaunted advocate,
«and am examming a witness.” *Mr. Justice Parke, then seeing
evidently that the altercation could nyt be advisedly prolonged,
thiew himself back 1uto his chair and was silent.

We have already expressed our opinion that, in modern times,
the distance between the bench and the bar, is too rigorously
maintained, and that the mutual intercourse and interchange
of civilitics which has been sacrificed to an apprehension lest
the charge of favoritism should be brought has been unwisely .
given up. We should be, indeed, sorry to see the old system
of patronage restored—nothing cduld be conceived which would
prove moreinjurious to the purity of the bench and the independ-
ence of the bar—but what we would wish to see restored, is that
reciprocation of kindly feclings which would neither lower the
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.aamy of the Julge nor diminish the rospect of the bar, bug
siniplv increase the hermony, and, therefore, the efficiency
of both. Lord Mansfield was in the habit of favorig with
particular notice, Fielding, the son of the novelist. One day,
his Jordehip asked him for a pinch of snuff, and Fielding gave
him a box oontaining Lundy-foot, instead of one which held
French Rappee. Lord Mansfield, who was not & regular snuff-
taker, took sg large a pinch that he was nearly suffocated.
% Why, Fielding,” he exclaimed, * what have you given me? |
I have nearly poisoned myself?’” ¢ T humbly beg your lordship’s
pard"’ replied Fielding, “I did not know you disliked
Irisk black-guard.” ¢ Why really you don’t say you have any
thing about you, that would come under tnat denomination?”
rejoined Lord Mansfield. ¢Pardon me, my Lord,” returncd
Ficlding, “I generally keep it for the accommodation of the
bench.,” ¢ Pshaw,” said his lordship, ¢ the joke would have
been a good one had it not gone down my throat. I say Fielding,
let me be excused from these accommodations for the future.”
When Fielding made his debut in court, he was putcompletely
at ease, by Lord Mansfield’s addressing himn in a good-humored
and encouraging tone—¢ Well, Zuun Jones, let us hear what you
have got to say.”” Sir Thomas Pluiner at the time he wasa
junior at the bar, and before his merits had become hnown,
was engaged in a sessions case with Nir John Davenport,
‘Whenever he arose to address the enurt, his senior recollected
as he said, some argument which had previously escaped his
memory, and interrupted the speech of the young advocate.
After this had happened two or three times, Lord Mansfield said
“Sir John, Mr. Plumer appears desirous to say something;
pray let us hear him!” Dr. Plumer upon this addressed the
court so cffectively that much of his afier success may he as-
cribed to his efforts upon that occasion. Lord Kenyon, too,
was remarkable for the kindly manner with which he conducted
himself towards the bar. At a time when Garrow was com-
paratively unknown in the profession, he was arguing before
the court in a manner any thing but convineing or satisfactory.
“ Oh, Mr. Garrow,” said the chief justice ¢ do not pursue that,
you were made for better things.” Garrow, when he had attained
to the first rank amnngst our advocates, once interrupted a ques-
tion put to a witness hy Best (now Lord Wynford,) who was
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then in the commenomentofhnsw Tiefis MﬂdﬁM
said he. “No,” said Lord Kenyon tﬁldly, it is ot ot
as it stands; but Mr. Best is 8 very sensible young and we
must trust that he will follow it g with other questions that
will make it evidence#* Mr. JusfigeABayley, while on the
northern circuit was one day summing up’§o a jury, when he was
very much disturbed by Mr. Gray, son of{a late Bishop. of Bris--
tol, who was talking in court with another 8qunse! rather loudly.
The judge gently reproved the offender by saying to him, * Mr.
Gray, if ever you arrive here, which some of these days I hope
you will do, you will know the inconvenience of counsel’s falk-
ing while you are summing up.”

In Scotland the distance between the bench and the bar seems
less respected than in England—and an intermutual change of
familiar jokes seems to be or at least to have been practised in
their courts, which would appear indecent and unseemly in
Westminster Hall.  Mr. Roscoe relates an anecdote of a
great Scotch lawyer, as renowned for his wit as for his
learning (probably Mr. Henry Erskine,*) pleading before a
judge with whom he was on the most intimate terms. Hap-
pening to be retained for a client of the name of Tickle, he
commenced his speech, *Tickle my client, the defendant, my
lord,”—he was interrupted by a laugh in court which was im-
mediately increased by the Judge's exclaiming—¢ Tickle her
yourself, Harry, you are as able to do so as I am.” Only con-
cicve an English judge doing what Lord Kaimes is said to have
done while on the circuit at Perth! After a witness on a capital
trial had given his evidence, his lordship said to him, ¢ Sir, I
have one more question to ask you, and remember you are upon
your oath. You say you are from ]?rechm‘l” “Yes, my lord.”
¢ Whendo you return thither?’ ¢ Tomorrow my lord.”” ¢« Do
you know Collin Gillies?” ¢ Yes, my Lord, I know him very
well.””  “Then tell him that T shall breakfast with him on
Tuesday morning.”

* Henry Erskine was famousas a hnmorist. Having succceded in”
a cause in which liis clients—a large coal company, were greatly in-
terested, they invited him to a grand dinner they gave to commemo-

" their good fortune. The chairman having called on Erskine, for a

toast, hic gave them the following sentiment—* sink your pits, blast.
your mines, dam your rivers.”
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" re Meqothiig ndiie contemptible than the manner in
:hwxh some.hdvocates have obtained business, by courting the
Judges.kf v
¢ In cifeuit practice,” sajs Roger North, 4 There is need of
an exquisite knowledgeff the judges humor as well as his
learning and ability /% try causes; and his lordship (Lord
Keeper Guildford) when at the bar was a wonderful artist at
nicking a judge’s, $-adency, to make it serve his turn, and yet
pever failed to pay the greatest regard and deference to his opiu-
ions, forso they get credit; becausc the judge for the most part
thinks that person the best Lawyer that respects most his opin-
ion. * X T heard it creditably reported of Serjeant M—y—d
[Maynard] that being the leading counsel in a small fee'd cause
would give it up to the judge’s mistakeand not contend to set
him right, that he might gain credit to mi<lead him in some other
cause in which he was well fee'd,”” To have obtamed the ear
of the court, is a sure passport to business—Lord Clare the Irish
Chancellor having quarrclled with (‘urran, took care to let it be
understood the obnoxious advocate had no longer ¢ the car of the
court,” the consequence was that no solieitor wonld ever entrust
Curran with a brief in a chancery cause—His unmmediate loss 1n
this way lie computed at L1000 a year, and would say, that, ay
his practice in chancery was rapidly increasiug, his total loss
could not have fallen shmt ot §:20,000.

JAMEST, AND IGNORAMUS,
[ Vol. T, p. 184.]

The comedy of Ignoramus, in which the law and the legal
profession wcro severely satirised, was written by George Rug-
gle, a Fellow of Clare Hall. It 1s supposed that he took for
his model a comedy of Giambattista Porta, called ¢ La Trap-
polaria,”-—the plot was undoubtedly borrowed from this play,
but there is nothing in the resemblance which would entitle us
to impugn the originality of its design.

“The king this year,” says Roger Coke, “about the begin-
ning of March, 1611-15, according to his usual method, weunt to

.
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take his hanting pleasnres at Newnw-lh ghokrs,
they call them, of Cambridge, who knew the kin i
vited hitn to a play called Ignorargus, tg ridicule,‘wmahe least
the practice, of the common la did any thmg o\.lgt
the king’s humor as this play did, s would have it acted
and acted again; which was increased}by several additioms~
which yet mote pleased the king. At tRs play it was so con-
trived, that George Villiers should appear the advanta

- ges his mother could him forth; and the king, so soon as heh
seen him, fell into violent admiration of him, so as he became
confounded between his admiration of Villiers and the pleasures
of the play, which the king did not conceal, but gave both vent
upon several occasions.” There were many, however, that
looked with serious apprehensions to the effect of thus invol-
ving in ridicule the legal profession. * If gowns,” says quaint
old Fuller, ¢“begin once to abase gowns, cloaks will carry away
all. Besides, of all wood, the pleader’s bar is the worst to nake
a stage of; for, once in an age, all professions must be beholden
to their patronage.*”” The king was so delighted with the play,
that he was anxious to see it again, and endeavored to induce
the players to come to London for the purpose of again perform-
ing it beforc him; but finding himself unable to induce them to
do so, he resolved on a second visit to Cambridge, where he
arrived on the 13th of April. ¢ On Saturday last,” writes
Chamberlain, to a friend, ¢ the king went again to Cambridge
to see the play, Ignoramus, which hath so nettled the lawyers,
that they are almost out of all patience; and the lord chief jus-
tice [Coke], both at the King's Bench and divers other places,
hath galled and glanced at scholars wjith much bitterness; and
therc be divers Inns of Court men have made rhymes and bal-
lads against them which they have answered sharply enough:
and to say truth, it was a scandal rather taken than given; for
what profession is there wherein some particular persons, may
not be justly taxed, without imputation to the whole? But it is
the old saying, ¢ conscius ipse sibi;” and they are too partial
to think themselves so sacro-saneti that they may not be
touched.”

.

* O players, says Hamlet, « After your death you will better have
u bad epitaph, than théir ill report while you live.
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:\\#Lfé." . tey-hqwerir, were careful to assure the king that
fol :0‘?«0;" rdity were not peculiar to the common lawyers,
but thatku¥én the bookish theorique could be guilty of ‘extrava-
ganeg'us laughter pre. 0%" "The physic act, which was per-
formed before h's M.\ 2" ras by his own desire ¢ anent witch-

“sraft,” or as it ru?; in an old poem commemorating his

.
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¢ ——Was by the king’s appointment
To speak of spells and magic vintment.”

The subject of the philosophy act was no less important and
instructive; it being, whether dogs could make syllogisms, a ques-
tion naturally suggested by the circumstances that the king loved
logic and hunting, and was therefore competent to judge respect-
ing a point so doubtful. 'T'o ¢ Ignoramus,” many were the re-
plies and retorts that appeared. It is said that Selden wrote his
History of Tythes, in which he proves them to be due jure hu-
mano, and not jure divino, simply to avenge the insults which,
in the person of Mr. Ruggle, the elergy had heaped on the law.
But Fuller observes that he ¢ cannot suspect so high a soul of
go low reflections, that his book related at all to this occasion;
but only that the latitude of his mind tracing all paths of learn-
ing, did casually light on the road of this subject.” Robert
Callis, of Gray’s Inn, afterwards a serjeant-at-law, when he was
Lent Reader, published his reading under the title of * The
Case and Argument against Sir Ignorainus of Cambridge,” in
which he states a supposition law case, in order to determue in
which of six persons the r'ght existed of presentation to a church
in a feigned vacancy. In this, he introduces one Sir Ignoramus,
who is presented by the University of Cambridge, and whom
he thus deseribes: ¢ Sir Tgnoramus, intended for the Universi-
ties Catacoustichon, a general noted coxcomb, a resemblance
of the actor, which they bestowed on the Innes of Court,
Ignoramns.”

We may well belicve that tbe comedy of Ruggle was intended
to satirise, not only the barharous tongue in which the law was
written, but also the pedantry of many lawyers who used its
rude and discordant terms even in familiar and social intercourse.
Dr. Donne sneers at those who— )
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** woo in 1anguage of the

.benc, b %h oh!z’;y
% hur-,
find a y. o* - dere, a8
suggew
AMUS,—
In love ever since fricesimo of th

Continual claims 1 have made, injunctions got
To stay my rival’s suit, that he should not
Proceed, spare me; in Hilary term I went,
You said, if I return’d next size in Lent,

1 should be in remilter of your grace;

In th’ interim my letters should take place
Of affidavits,—————""

in the Nollowing lines, which may fitl
there is some reason w!)elieve
by his being present at the perform

APPOINTMENT OF COMPETENT JUDGES.
[Vol. II, page 185.]

Not many years ago a judge was appointed to preside in one
of our courts, much to the annoyance of the profession, who con-
sidered that the minister might have made a better use of his
patronage. 1is conduct for some time after his appointment,
fully justified the apprehensions previously entertained. The
reckless manner in which he decided important and difficult
cases, and his frequent disregard of previous decisions ereated
wnel observation. Once after he hall delivered judgment in a
particular case, a king's counscl observed, in a tone loud enough
to rcach the bench, ¢ Good heavens! every judgment of the

_court is a mere toss-up.” ¢ But leads seldom win,” observed
a learned barrister sitting behind.  On another occasion this wit
proposed the following riddle for solution, * Why does (the.
judge in question) comwit an act of Bankruptey every day?”
"The answer was, “ Because he dhily gives a judgment without
congideration,”
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L‘Vol 4 4page 187.]

e 3 !\w ’:k , s
P The first refercass” » a master in chancery is said to llaVe
naken place in the tis‘ e of Sir Christopher Hattor from his ig=
' 1orance of law, but t .ere are instances much earlier than that pe-
3:i0d to be found recorded. 'These references appear to have formed
one of the great chancery gricvances in former times. Bacon
amongst his Apophthegms says, ¢ They feigned a tale princi-
pally against doctors’ reports in Chancery; that Sir Nicholas
Bacon when he came to heaven’s gate was opposed touching an
unjust decree which had been made in the chancery. Sir Ni-
cholas desired to see the order, whereupon the decree was
drawn up, and finding it to begin veneris, ¢, why (saith he)
1 wao then sitting in the star chamber; this concerns the
Master ot .= Rolls, let him answerit. Soon afier came the
Master of the Rolls, Cordal; who died indeed a small time after
Sir Nicholas Bacon; and he was likewisc stayed upon it; and
looking into the order, he found, that, upon the reading of a cer-
tificate of Dr. (iibson, it was ordered, that his rcport should be
declared, and sv he put it upon Dr. Gibson and there it stuck is
murdering.”

A watchmaker having a cause depending before r  d Keeper
Wright, sent him a handsome clock a few days be.ore 1t came
ou to be heard; Sir Nathan returned the time-piece, with the
observation, I have no doubt of the goodness of the picce but
it has one moltion in it too much for me!”’

THE DEVIL AND TIHHE LAWYERS.

. [Vol. 1", page 239.]

To the various * calumnies” from time to time thrown out
against the lawyers may not the following venly be rankec?
¢ When I lived at Rome,” says Carr in his Remarks, ¢ gocing
with a Romance to see some antiquityes, b< showed me a cha-

)
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SCHUgGIny

N licated to one St. Evona, a la Tittan™Ng hur~

£ wto Rome to entreate the pope to flive the’ ‘, s of
N » 4 patron, to which the d chatM
no 8¢ .. but what was disposed of to signs, at whic
St. Evona was very sad, and earnestly the pope to
think of one for $hem; at the last the pope pRposed to St. Evona

" that he should goe round the church of St. JoI atera, blind-
fohld, and, after he had said so many Ave Marias, that the first
saint he lay’d hold of should be his patron which the good old
lawyer willingly undertook, and at the end of his Ave Maryes,
he stopt at St. Michael’s altar, where he lay’d hold of the divell
under St. Michael’s fcet, and cried out ¢ this is our saint, let him
be our patron;’ so being unblindfolded and seeing what a patron
he had chosen, he went to his lodgings so dejected that, in a
few months after, he died, and coming, to heaven’s gates hnock’t
hard; whereupon St. Peter asked ¢ who it was that ‘lu)y 80
bouldly,’ he replied that he was St. Evona the advocas#®™ Away,
away,’ said St. DPeter, ¢ there is but one advocate in heaven,
there is no room for you lawyers;” ¢ O but,’ said Evona, ¢I am
that honest lawyer who never tooke fees on both sides, or ever
pleaded in a bad cause, nor did I ever set my naibours together
by the ears, or lived by the sins of the people.” ¢ Well then,’
said St. Peter,” ¢come in.” This news coming down to Rome,
a witty poct rit upou St. Evona’s tomb these words: * St. Evo-
na, un Breto..,, Advocat non ladro. Ilaleluiah,” This story”
continues Carr, ¢ puts me in mind of Ben Jonson, goeing throw
a church in Surry, sceing poore people weeping over a grave,
asked one of the women, why they wept! ¢ OL!”’ said shee,
¢we have lost our pretious lawyer, Jultice Randall, he kept
us allin peace and always was so good asto heep us from gocing
to law; the best man that ever lived.” *Well,? said Ben Jon-
son, ¢I will send you an epitaph to write upon his tomb," which
was

¢ GGod works wonders now and then,
L [EY)
Here lycs a lawyer, an honest man.






EPILOGUE.

“ grov a favewell to our jurisprudent X wish
unto him the gladsome light of jurisprudence,
the lobeltness of tempevance, the stabtlity of
fortitude, and the soltvitie of fustice.

@o. Ftt. 395.















